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I EXECUTIVE SUMMARY

1. The United States, in the administration of its criminal justice system, continues
to fall short of meeting its international human rights obligations, in accordance with the
Universal Declaration of Human Rights and other international instruments, including
U.N. treaties that it has ratified. At issue are violations of rights protected by the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; the International Covenant on Civil and Political Rights; and, the
International Convention to Eliminate All Forms of Racial Discrimination. The
international human rights framework also provides special protections and assistance for
children who are criminally involved. In order to bring its juvenile and criminal justice
systems in line with its human rights obligations, the U.S. must, as a matter of urgency,
address the following pervasive issues and practices, which violate or undermine
applicable human rights norms and standards:
2. Sentencing:

. Racially disparate sentencing

. Juvenile life without parole sentencing

. Collateral consequences of felony convictions
3. Conditions of Confinement

*  Violations of incarcerated women’s reproductive rights

. Treatment of mentally ill prisoners

. Confinement in supermax facilities
4. Prison Oversight

. Barriers imposed by the Prison Litigation Reform Act

I1. PROMOTION AND PROTECTION OF HUMAN RIGHTS ON THE
GROUND

A. Sentencing Practices
1. Racially Disparate Sentencing

5. In violation of Articles 2 and 5(a) of the U.N. Convention on the Elimination of
All Forms of Racial Discrimination (CERD)® and Article 26 of the International
Covenant on Civil and Political Rights (ICCPR)’, the U.S. criminal justice system
operates according to a double standard in its imposition of mandatory minimum
sentences’ for drug-related offenses. The inconsistent application of penalty statutes,
racially biased sentencing schemes, and the failure to consider racial and ethnic impact of
sentencing and corrections legislation has resulted in disparate sentencing based on race.

6. Mandatory minimum sentences have consistently been shown to have a
disproportionately severe impact on African Americans. The United States Sentencing
Commission, in a 15-year overview of the federal sentencing system since the full
implementation of the Sentencing Reform Act of 1984, concluded that “mandatory
penalty statutes are used inconsistently” and disproportionately affect African American



defendants.” As a result, African American drug defendants are 20 percent more likely to
be sentenced to prison than white drug defendants.®

7. Due in large part to the racially disparate application of mandatory sentences,
African Americans, on average, now serve almost as much time in federal prison for a
drug offense (58.7 months) as whites do for a violent offense (61.7 months).” Between
1994 and 2003, the average time served by African Americans for a drug offense
increased by 62 percent, compared with a 17 percent increase among white drug
defendants.®

8. The broad range of mandatory minimum sentences for drug offenses includes
substantially different penalty structures for crack and powder cocaine. For example, a
defendant convicted of possessing five grams of crack cocaine — between 10 and 50 doses
— receives a five-year mandatory sentence. To receive the same sentence for a powder
cocaine violation, a defendant would have to possess 500 grams — between 2,500 and
5,000 doses. This is commonly referred to as the “100-to-1 sentencing disparity.”

0. A 2002 Sentencing Commission report found the average sentence for less than
25 grams of crack cocaine was 65 months, compared to 14 months for the same quantity
range of powder cocaine.” Despite the fact that two-thirds of regular crack cocaine users
in the U.S. are either white or Latino, 80 percent of those sentenced in federal court for a
crack cocaine offense are African American.'’

10. A bill pending in Congress will reduce the sentencing disparity between crack and
powder cocaine, but it will still treat low-level offenses involving crack cocaine more
harshly than powder offenses. While the legislative changes to the crack cocaine penalty
statute would mark progress, they do not fully address the distinct racial disparity the law
created in the federal criminal justice system.

2. Juvenile Life Without Parole Sentencing

1. In the U.S., there are more than 2500 people serving life without the possibility of
parole sentences for crimes committed before they turned 18.'" This is the harshest
punishment imposed on young people in the United States, as the U.S. Supreme Court
ruled it unconstitutional to execute youthful offenders in 2005. The U.S. is the only
nation in the world known to impose life without the possibility of parole — an
irrevocable and final judgment — on people under age 18.'

12. Sentencing youthful offenders to life in prison without the possibility of parole
violates or drastically undermines at least three international treaties to which the U.S. is
a party: the ICCPR; the CERD; and the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT)."> The international committees
responsible for monitoring compliance with these treaties have criticized the U.S. for its
continued use of juvenile life without parole as a form of punishment.'



13.  Juvenile life without parole sentencing violates the rights and special protections
given to children under the international human rights framework. Specifically, life
without parole sentences for those who commit their crimes before the age of 18 is a
prohibition that is universally applied outside of the U.S."> Article 37 of the United
Nations Convention on the Rights of the Child (CRC),'® which only the United States and
Somalia have not ratified, explicitly prohibits life without parole sentences for children.
The ICCPR, at Articles 10.3 and 14.4, requires that youthful offenders be treated in
accordance with their age and the desirability of promoting their rehabilitation.

14. The imposition of life without parole sentences on young people is especially
cruel because children are different from adults. Juvenile justice is founded on the
majority view that children, even those convicted of grave crimes, deserve the
opportunity for second chances. Behavioral research confirms what is recognized by
international, federal, and state laws: children do not have adult levels of judgment,
impulse control, or ability to assess risks. There is widespread agreement among child
development researchers that young people who commit crimes are more likely to reform
their behavior and have a better chance at rehabilitation than adults.'” The Supreme Court
agrees - in Roper v. Simmons the Court explained, “From a moral standpoint it would be
misguided to equate the failings of a minor with those of an adult, for a greater possibility
exists that a minor’s character deficiencies will be reformed.”'® Youth deserve
meaningful and periodic reviews of their life sentences, to ensure that those who can
prove that they have reformed are given an opportunity to re-enter society.

3. Collateral Consequences of Felony Convictions

15. In violation of the CERD Articles 3 and 5(e)(iii), which guarantee the right to
social services, housing, and employment without racial discrimination in purpose or
effect, the United States law excludes people convicted of felony drug offenses from
economic aid programs, including the Supplemental Nutritional Assistance Program
(SNAP), Temporary Assistance for Needy Families (TANF), and housing assistance
programs. Denying these critical assistance programs harms the 700,000 people who
leave prison every year by creating obstacles to successful reintegration into communities
after incarceration and complicates family reunification. A disparate rate of incarceration
for racial and ethnic minorities translates in to significant racial and ethnic disparities
among those impacted by the collateral consequences of felony convictions.

16. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996
permitted the denial of food stamp and TANF eligibility of ex-drug offenders. By 2005,
most states (35) had enacted laws that modified the ineligibility of drug offenders to
receive TANF or SNAP.'” However, many states continue to fully enact these bans. Of
the individuals convicted of a drug-related crime and released from prison in states with
SNAP and TANF bans, about one-fourth in 2001 were parents who could have been
eligible for food stamps.”® In 2003, according to the HIRE Network, it was estimated that
92,000 women were ineligible to receive welfare benefits due to this law, 48 percent of
whom are African American or Latina. The United States Government Accountability
Office noted in a 2005 report that female ex-offenders are more likely to experience the



negative impact of the food stamps bans as they are almost twice as likely to live with
their minor children and have low incomes—elements which would make them eligible
had they not been convicted of a drug conviction.*'

17. The United States Housing Act of 1937 and the 1998 amendment to it, the Quality
Housing and Work Responsibility Act, currently allow for a Public Housing Authority
(PHA) to terminate the lease of a tenant based on a drug conviction. According to current
PHA policy, tenants who live with a person convicted of a drug crime, who may or may
not be a tenant, can be evicted, even if he or she had no foresight or ability to control the
occupant’s current or past behavior.”> This of course has serious repercussions for the
children or dependants, spouses, and even parents of individuals previously convicted for
using or selling drugs. Instead of helping needy families, this policy leaves families
without a home and separates them.

18.  Due to the racial disparities in law enforcement and criminal justice practices, the
number of those exposed to collateral consequences is racially disparate, with African
Americans bearing the brunt of the policies. Federal policies should not discriminate
against former drug users, families of current drug users, or individuals who are trying to
reenter back into society. These policies impose unfair restrictions on individuals whose
only crime may be possession and creates a severe barrier for people who are struggling
with drug problems to regain and maintain control in their lives and keep families
together. By rendering people with drug problems hungry and homeless, the United
States exacerbates, not ameliorates, the problems associated with drug use and misuse
and our criminal justice system.

B. Conditions of Confinement
1. Violations of Incarcerated Women’s Reproductive Rights

19. As of December 31, 2008, 114,852 women were incarcerated in U.S. federal and
state prisons.” Two-thirds of women in state prisons are incarcerated for non-violent
crimes — crimes that frequently arise out of drug addiction and poverty such as drug sales,
larceny, and fraud.>* Women of color are imprisoned at alarmingly disproportionate rates:
two-thirds of women held in local jails and state and federal prisons are women of
color.”> And the majority of incarcerated women are already mothers to, and the sole
support and caregivers of, young children.”

20.  The forced, coerced, and uninformed sterilization of women of color is regularly
practiced in California state women’s prisons. Longitudinal data gathered from
California’s women’s prisons since 2007 has found aggressive, medically unnecessary
sterilization primarily of women of color, including nonconsensual tubal ligation after
birth and coerced partial and complete hysterectomies and oopherectomies.”” These
findings indicate that the California women’s prison system is also destroying people’s
reproductive capacity through abysmal baseline gynecologic care leading to infertility
and imprisonment throughout one’s reproductive years due to mandatory minimum and
life without parole sentencing trends.



21. A forthcoming report by Justice Now also details the degrading treatment of
pregnant, birthing and post-partum people in California women’s prisons, including
verbal and physical abuse, substandard medical care, poor diet, high risk of maternal
complications and death, obstruction of breastfeeding, and the shackling of pregnant
women in transport to the hospital. Finally, this report documents an alarming rate of
women in prison who, due to prison regulations and domestic law, are forced to terminate
their parental rights over their children and give them up to family members, child
protection services, or to the foster care system.

22. These practices are in violation of domestic and international law, specifically
Articles 2, 7, 17, and 23 of the ICCPR, Atrticles 5(e)(iv) of the CERD, and Article 1 of
the CAT. These articles span the right to freedom from discrimination based on status,
equality before the law, the right to privacy, the right to family, the right to freedom from
racial discrimination in health care, and the right to freedom from torture, other cruel,
inhuman or degrading treatment. These abuses are also violations of Articles 12 and 17 of
the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), the rights to freedom from discrimination in health care and family
relations™, and Article 12 General Comment 14 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR), the right to the highest attainable
standard of health.”

2. Treatment of Mentally Ill Prisoners

23.  According to Human Rights Watch, “prisons have become the nation's primary
mental health facilities.”® According to the most recent report by the BJS, 56 percent of
state prisoners, 45 percent of federal prisoners, and 64 percent of jail prisoners in the U.S.
suffer from mental illness.”’ Between 16 percent and 21 percent of prisoners have a
severe mental illness, defined as schizophrenia, bipolar disorder, or severe depression.*>
And experts estimate that people with mental retardation may constitute as much as ten
percent of the prison population.”

24. Treatment for mental illness in prison is extremely limited and, inmates often do
not receive treatment at all, despite reporting suicidal thoughts, self-injury, and
paranoia.®* When provided, it often consists of brief psychologist visits to cell-fronts or
the provision of psychotropic medication.”> The state of Georgia, for example, recently
reported that it had “reduced psychiatrist and psychologist staffing by 30 percent with
significant budget savings” despite “moderate to significant medical and legal risk.”°
However, the U.N. Human Rights Committee has stated unequivocally that humane
treatment of prisoners “cannot be dependent on the resources available.”’

25.  Atticle 10 of the ICCPR creates an affirmative duty to provide rehabilitation for
inmates by requiring that the “essential aim” of imprisonment is “reformation and social
rehabilitation.” This includes access to mental health services. However, only one-third
of U.S. prisoners categorized as having a mental health condition are given any treatment
while in prison.’® Instead, prison officials frequently segregate mentally ill inmates
including in solitary confinement, ** on the basis that their mental illness prevents them
from conforming to prison rules or leads them to act out.* A federal court determined



that half of the mentally ill inmates in one state were living in the segregation units of
their prisons.*' Inmates with serious mental illnesses are often haphazardly released into
the community without having received needed treatment, making them likely to
recidivate.* Such practices effectively penalize the mentally ill for their illness, in
violation of the Convention on the Rights of Persons with Disabilities (CRPD), to which
the U.S. became a signatory in 2009.*

3. Confinement in Super-Maximum Security (Supermax) Prisons

26.  The use of supermax prisons, sometimes referred to as prisons within prisons, is a
growing trend in the U.S. Currently, there are approximately 20,000 inmates in 57
supermax prisons in 40 states.”* In these facilities, prisoners serve lengthy terms in
conditions that amount to solitary confinement. Prisoners are kept in cells that generally
measure 60 to 80 square feet for 23 hours per day; exercise and recreation time is spent in
another small cell or outdoor cage; books and other materials are severely restricted; and,
prisoners’ day-to-day interpersonal contact is limited to prison officials.*’

27.  Because supermax facilities are intended to house inmates who are viewed as the
most dangerous in the prison system,*® many prisoners in these facilities are held in
solitary confinement indefinitely. For example, one-third of the inmates at the Tamms
Correctional Center in Illinois have been incarcerated there since it opened in 1998.%
Lifetime confinement to supermax facilities is an increasing concern as the U.S. engages
in criminal prosecution of terrorist suspects who are housed almost exclusively in
supermax facilities.*®

28. Research has repeatedly shown that the use of solitary confinement causes
profound psychological effects, including hallucinations, irrational rage, suicidal thoughts
and behavior, and loss of self-control.” A U.S. court has concluded that supermax
conditions “may well hover on the edge of what is humanly tolerable for those with
normal resilience, particularly when endured for extended periods of time.””® Moreover,
the Special Rapporteur on Torture and the United Nations Human Rights Committee
have criticized the excessively harsh conditions in some U.S. supermax facilities,
observing that solitary confinement may amount to torture or other ill treatment.”’

29.  Although legal reform has improved the process by which prisoners are assigned
to supermax facilities, prison officials maintain significant discretion in housing
assignments of prisoners.”> Assignments are frequently made based on subjective
judgments regarding dangerousness™ that frequently involve a determination of whether
the inmate is a member of a gang, resulting in the disproportionate classification of
African-American and Latino inmates to supermax units.”* Such practices violate the
CERD, including Articles 2.1(c) and 5(a). In addition, the creation of new supermax units
leads to “net widening,” in which additional inmates are deliberately deemed to meet the
requirements for supermax classification when more supermax beds become available.™
Moreover, assignment to supermax facilities is frequently used to protect vulnerable
inmates, who may benefit from greater protection but who are needlessly penalized by
the isolation and restricted movement.®



C. Prison Oversight
1. Barriers Imposed by the Prison Litigation Reform Act (PLRA)

30. The Prison Litigation Reform Act of 1995°" (PLRA) created a separate and
unequal civil justice system for prisoners in the United States. Although the stated
purpose of the PLRA was to curtail allegedly frivolous litigation by prisoners,. in practice
the law creates nearly insurmountable barriers for prisoners seeking to vindicate their
civil and human rights in court and greatly undermines the crucial oversight role played
by federal courts in addressing violations of constitutional and other federal rights in
prisons, jails and youth detention facilities.
a. The Physical Injury Requirement

31. The PLRA’s “physical injury” requirement prevents domestic prisoners,
juveniles, and pre-trial detainees from obtaining money damages in federal court for
rights violations that do not result in a physical injury, no matter how egregious. Even
some forms of torture or cruel and demeaning treatment have been found to lack a
“physical injury” for PLRA purposes.”® The following are a few examples of cases in
which prisoners have been denied relief because they had no “physical injury”:

* Actions challenging the violation of prisoners’ religious rights guaranteed by
the U.S. Constitution and protected by Congress in the Religious Land Use and
Institutionalized Persons Act;59

e An action challenging sexual assault including forcible sodomy;®

e Cases challenging a prisoner’s false arrest and illegal detention;' and

* An action challenging placement in filthy cells and exposure to the deranged
behavior of psychiatric patients.”

b. The PLRA’s Exhaustion Requirement

32.  The PLRA also requires courts to dismiss a prisoner’s case if he or she has not
completed all internal complaint procedures at his or her facility prior to filing suit. This
provision of the PLRA is often referred to as the “exhaustion requirement.”® On its face,
encouraging correctional facilities to manage problems and improve conditions without
court intervention is a sound idea. Unfortunately, in practice, this provision of the PLRA
has done great damage to the ability of prisoners to seek protection and remedies for
serious violations of their civil and other human rights.**

33.  Arbitrary and burdensome grievance requirements and procedures prevent
prisoners from seeking redress for serious rights violations. Deadlines are very short in
many grievance systems, almost always a month or less,and often five days or less.”
Nonetheless, these deadlines operate as statutes of limitations for federal civil rights
claims. Moreover, a typical system does not have just one deadline that could lead to
forfeiture of a claim; it may have three or more such deadlines as prisoners must appeal
to all levels of the grievance system.



34,  As a general matter, prisoners have very low rates of literacy and education.®
Moreover, the number of severely mentally ill and cognitively impaired persons in prison
is staggering.’” For these individuals, the convoluted requirements of most grievance
systems and internal complaint processes are virtually impossible to navigate. Thus,
constitutional claims for many of the most vulnerable are lost irrevocably under PLRA
because of technical misunderstandings rather than lack of legal merit.

35. Finally, prisoners who do file grievances often face threats and retaliation. Under
some grievance regimes, prisoners are even required to obtain grievance forms from or
file their grievances with the same officials who have abused them or violated their
rights.. Many prisoners are simply too afraid to file grievances for fear of the
consequences—and with good reason.”® All these factors bar prisoners’ access to the
courts and undermine remedies for serious rights violations.

b. Application of the PLRA to Juveniles

36.  Although juvenile detainees are far less likely than adult prisoners to file lawsuits,
they must nevertheless comply with all PLRA requirements.”” Application of the PLRA
to incarcerated youth is especially problematic because youth are exceptionally
vulnerable to abuse in institutions and often lack the understanding and developmental
capacity to complain effectively. Evidence of widespread staff sexual and physical abuse
and harassment of youth in custody has been an issue in states from New York to
Hawaii.”’ In the Texas juvenile system, boys and girls were sexually and physically
abused by staff, and faced retaliation, including being thrown into an isolation cell in
shackles, if they complained.”’

c. The PLRA Violates Human Rights Protections

37.  The PLRA’s restrictions on access to the courts for prisoners undermine the core
international human rights principle of equality of all persons before the law embodied in
the ICCPR.” Indeed, the ICCPR specifically requires that “[a]ll persons shall be equal
before the courts and tribunals.””® The PLRA further undermines the core human rights
principle that persons whose rights are violated are entitled to an effective remedy.”®
These principles are embodied in the ICCPR and the Convention Against Torture.”” The
CAT Committee clearly recognized that the PLRA undermines effective remedies for
prisoners in its most recent review of U.S. compliance with the CAT in 2006, when it
called for repeal of the PLRA’s physical injury requirement.”® CERD similarly requires
adequate redress for victims of racial discrimination.”” In addition, the PLRA’s
application to children disregards international human rights principles embodied in the
ICCPR”® and the CRC” that recognize the special needs and status of children and the
obligation to provide incarcerated youth with age-appropriate treatment.

38.  The barriers posed by the PLRA to prisoners seeking relief through the courts
underscore the urgent need for the U.S. to participate in two mechanisms already in place
that would significantly enhance external oversight of detention facilities. In particular,
the U.S. has not signed the Optional Protocol to the Convention Against Torture



(OPCAT)¥, and refuses to recognize Article 22 of the CAT. The additional oversight
provided through the OPCAT is urgently needed in the U.S. in order to prevent a range of
human rights abuses in detention, including those discussed in this report.*' The U.S.
should also recognize the competence of the CAT Committee to consider
communications from or on behalf of detainees under Article 22 of the CAT, once they
have exhausted available avenues of relief within the U.S. legal system. Permitting
Article 22 communications - which would require the U.S. to report in writing to the
CAT Committee the steps it has taken in response to individual communications - would
help address abuse that often remains unresolved by the U.S. legal system.

III.  Concluding Recommendations
A. General Recommendations

1. Comply fully with international treaty obligations under the Convention
Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment
or Punishment (CAT), the International Covenant on Civil and Political
Rights (ICCPR), the Convention on the Rights of Persons with Disabilities
(CRPD), and the International Convention on the Elimination of All Forms of
Racial Discrimination (CERD);

2. Ratify the following international instruments: the Optional Protocol to the

Convention Against Torture (OPCAT); the Convention on the Elimination of

All Forms of Discrimination Against Women (CEDAW); and, the

International Convention on the Rights of the Child (CRC);

Permit Article 22 communications with the Committee Against Torture; and,

4. Enact the Prison Abuse Remedies Act of 2009, H.R. 4335 (PARA).**

(98]

B. Issue-Specific Recommendations
1. Sentencing Practices

Racially Disparate Sentencing

5. End all mandatory sentencing practices.

6. Amend penalties for crack cocaine to be equivalent with those for powder
cocaine, and eliminate similar egregious sentencing disparities.

7. Mandate the preparation of racial/ethnic impact statements to be submitted in
conjunction with proposed sentencing and corrections legislation.

Juvenile Life Without Parole Sentencing

8. Abolish the practice of sentencing people under age 18 to life in prison
without the possibility of parole.

9. Provide meaningful review of the sentences of people currently serving life
without parole for crimes committed under age 18 after they have served 10
years, and every three years thereafter, to determine whether they have been
rehabilitated and may return to the community.



Collateral Consequences of Felony Convictions

10. End implementation of all practices of collateral consequences for drug
convictions.

11. Reinstate benefits for individuals with prior drug convictions.

2. Conditions of Confinement

Violations of Incarcerated Women’s Reproductive Rights

12. Cease performing sterilizations in the prison setting and comply with domestic
and international law prohibiting the use of federal funds for sterilization in
the incarceration settings.

13. End the practice of shackling of incarcerated pregnant women, including in
transport to and from the hospital setting.

Treatment of Mentally Ill Prisoners

14. Develop and implement quality screening methodology to identify mental
illness at prison intake in order to provide treatment as needed.

15. Define minimum standards for mental health treatment of those inmates.

Confinement in Super-Maximum Security (Supermax) Prisons

16. Cease the placement of vulnerable inmates, including the mentally ill, in
solitary confinement conditions where less punitive alternatives are available.

17. House prisoners in the least restrictive unit possible, in order to cease the
expansion of supermax confinement.
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