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Executive Summary

Contributing Stakeholders

e Heartland Alliance’s National Immigrant Justice Center (NIJC) is a non-governmental
organization (NGO) based in Chicago dedicated to safeguarding the rights of noncitizens,
particularly those held in immigrant detention. NIJC advocates for immigrant rights through
impact litigation, policy reform and direct legal services.

e The American Friends Service Committee (AFSC) carries out service, development, social
justice, and peace programs throughout the world. Founded by Quakers in 1917, AFSC's
work attracts the support and partnership of people of many races, religions, and cultures.
AFSC's work is based on the Quaker belief in the worth of every person and faith in the
power of love to overcome violence and injustice. Along with the British Friends Service
Council, AFSC accepted the Nobel Peace Prize in 1947 on behalf of all Quakers.

e The Center for Victims of Torture (CVT), established in 1985, provides comprehensive,
interdisciplinary services to torture survivors, including medical, psychological and
psychiatric treatment, social work services, and physical and massage therapy. CVT serves
approximately 240 clients per year, of whom approximately sixty percent are asylum
seekers.

e Chad Doobay is an attorney who provides pro bono representation to asylum seekers
through the National Immigrant Justice Center. Mr. Doobay also serves on the organization's
advisory board.

e Florida Immigrant Advocacy Center (FIAC), founded in 1996, is one of the nation’s
largest non-profit immigration law firms. Its direct service work informs its broader policy
work, positioning FIAC as a powerful national advocate for immigrants’ rights and a leader
in the immigration field. FIAC influences national policy, successfully litigates or challenges
patterns of abuse, and takes a leading role in educating the public on the impact that
immigration laws and directives have on our communities.



Denise Gilman is a professor at the University of Texas School of Immigration Clinic in
Austin, Texas (title and institutional affiliation listed for identification purposes only).
Professor Gilman has practiced human rights and immigration law for 16 years.
Immigration Equality is a national organization whose mission is to end the discriminatory
treatment of lesbian, gay, bisexual, transgender (LGBT) and HIV-positive individuals under
U.S. immigration law. Immigration Equality runs a pro bono asylum project, provides
technical assistance to attorneys, maintains an informational website, and fields questions
from LGBT and HIV-positive individuals from around the world. Through education,
outreach and advocacy, Immigration Equality works to change the laws that unfairly impact
LGBT and HIV-positive immigrants.

The Jewish Council on Urban Affairs (JCUA) combats racism, poverty and Anti-Semitism
in partnership with diverse communities throughout Chicago. JCUA has been actively
organizing for the rights of all immigrants for years and is currently involved in advocating
on a local, regional and national level for a just and fair immigration system.

The King Hall Immigrant Detention Project at University of California Davis School of
Law focuses exclusively on advocating for detained immigrants.

The Legal Aid Justice Center’s Immigrant Advocacy Program works to defend the rights
of immigrant workers throughout the State of Virginia. Our lawyers and advocates prepare
and distribute educational materials; counsel workers regarding their legal rights; help clients
recover their unpaid wages; support immigrant community leaders’ efforts to participate in
civic debates; and promote public policies and systemic reforms that reduce the abuse and
exploitation of immigrants.

The Michigan Immigrant Rights Center (MIRC) at the Michigan Poverty Law Program
provides technical and co-counsel assistance and training to Michigan legal aid and pro bono
attorneys handling immigration and immigrant rights matters; systemic advocacy on behalf
of Michigan's low-income immigrant families; legislative and legal development tracking
and analysis; coalition-building among immigration assistance providers and immigrant
advocacy organizations statewide; and support and training for domestic violence survivor
attorneys and advocates regarding the rights of battered immigrants.

The Midwest Coalition for Human Rights is a network of advocacy organizations, service
providers, and university-based centers collaborating to promote and protect human rights.
Coalition members work to uphold the human rights and to protect the due process rights of
immigrant detainees. The Coalition seeks to change detention conditions for immigrants,
reframe the public debate on immigrant detainees, and create a constituency that promotes
the rights of immigrants, refugees, and asylum seekers.

Physicians for Human Rights (PHR) is a nonprofit organization that mobilizes health
professionals to advance health, dignity, and justice. Harnessing the specialized skills, rigor,
and passion of doctors, nurses, public health specialists, and scientists, PHR investigates and
exposes human rights violations and works to achieve accountability for perpetrators.

Dr. Mary White is a physician who volunteers with Physicians for Human Rights.

World Relief is an international Christian non-profit organization whose mission is to
empower the local Church to serve the most vulnerable. In the U.S., World Relief resettles
refugees and provides immigration legal services to refugees, asylees, and other immigrants.
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Endorsed by:

The Advocates for Human Rights
America’s Voice

The Friends Committee on National Legislation
Hebrew Immigrant Aid Society

Just Detention International

Lutheran Immigration and Refugee Service
National Center for Transgender Equality
National Immigration Forum

Northwest Immigrant Rights Project
Pennsylvania Immigration Resource Center
People’s Law Office

Key Issues and Recommendations

The U. S. immigrant detention system lacks due process and subjects noncitizens to arbitrary
detention and inhumane treatment, in violation of U. S. obligations under international human
rights law. To comply with the Universal Declaration of Human Rights and International
Covenant on Civil and Political Rights (ICCPR), the United States must:
e Provide individual custody determinations, assessing if a noncitizen’s particular
circumstances require detention;
e Provide judicial review over custody decisions; and
e Ensure that conditions in immigrant detention facilities reflect the civil nature of the
government’s detention authority.

Pertinent Human Rights Obligations

e The right to be free from arbitrary detention is set forth in Article 9 of the Universal
Declaration of Human Rights* and Article 9(1) of the ICCPR.?

e The right to a fair and public hearing by an independent and impartial tribunal is
preserved by article 14(1) of the ICCPR.

e The right to have a court decide, without delay, on the lawfulness of detention is set forth
by article 9(4) of the ICCPR.

e The right to representation during review of deportation before a competent authority is
protected by Article 13 of the ICCPR and by Article 32 of the Convention Relating to the
Status of Refugees.’

e The right to be treated humanely and with respect for the inherent dignity of the human
being is found in Articles 7 and 10 of the ICCPR.

e The right to be free from torture or other cruel, inhuman or degrading treatment is
enshrined in the Convention Against Torture.*
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Immigrant Detention in the United States — Background

1. The Department of Homeland Security’s (DHS) detains more than 30,000 immigrants® on any
given day in a broken patchwork of nearly 300 facilities across the country, the majority of
which are county jails or private prisons. Individuals in this administrative detention system
come from a broad range of backgrounds, including individuals who recently entered the country
without authorization, and long-time lawful permanent residents who committed a minor
infraction more than a decade ago. Detainees often include vulnerable populations such as
asylum seekers, torture survivors, pregnant women, and individuals with chronic and serious
physical and mental illnesses. While an estimated 25 percent of detainees are held for less than
48 hours, a substantial number of immigrants are held for one year or more.® Although the
majority of detainees do not have any criminal convictions, detainees are held in correctional
facilities where they are often denied access to legal counsel, their families, and personal
belongings. Moreover, due to language barriers and the lack of regular interpreting services,
often detainees are unable to communicate with guards and unable to read legal materials and
signs in English.’

Three Major Human Rights Violations in U.S. Immigrant Detention System

. The Right to be Free From Arbitrary Detention

2. The U.S. immigration system subjects noncitizens to arbitrary detention. DHS does not assess
individuals on a case-by-case basis to determine if they pose a risk and therefore need to be
detained. Furthermore, once detained, noncitizens often cannot appeal the custody decision to a
neutral arbiter.

Arbitrary Enforcement

3. The United States does not provide its immigration officers with clear guidelines regarding
the treatment of noncitizens. DHS has publicly stated that it focuses its enforcement efforts on
noncitizens who have been convicted of serious crimes, but the agency’s enforcement activities
routinely sweep up noncitizens who have no criminal history and who pose no risk to the
community. DHS has given state and county police the authority to enforce immigration law, but
it does not provide any training, guidance, or oversight to ensure that local officers do not engage
in racial profiling.® Race-based immigration enforcement has resulted in unjust detention of
racial and ethnic minorities who are presumed to be guilty of illegal immigration until they can
prove they have a right to remain in the United States.”

Lack of Judicial Review

4. The human rights and due process violations inherent in this system of arbitrary detention are
compounded by laws limiting judicial review of custody decisions. The 1996 Antiterrorism and
Effective Death Penalty Act and Illegal Immigration Reform and Immigrant Responsibility Act
resulted in a dramatic expansion of grounds upon which noncitizens could be subject to
mandatory detention.'® As a result of the broad scope of these laws, even petty drug and theft
offenses can result in mandatory detention. Individuals who have bona fide challenges to
removal and individuals whose offenses are decades old can be subject to mandatory detention,
even if they are long-term U.S. residents with strong community and family ties, records of
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rehabilitation, and other positive factors that can weigh against their deportation. Even arriving
asylum seekers are denied access to immigration court custody hearings.**

5. Mandatory detention denies noncitizens the right to challenge their detention in a full and fair
hearing before an immigration court. It broadly applies to noncitizens without an individualized
assessment of the circumstances of their detention.

. The Right to Due Process

6. Although U.S. law provides noncitizens a right to counsel in removal proceedings, the statute
prohibits funding of counsel “at government expense.”*? Despite the efforts of NGOs and
volunteer lawyers to fill this gap, 84 percent of noncitizens facing removal lack representation.™
Unrepresented noncitizens include vulnerable populations such as unaccompanied minors,
asylum seekers, torture survivors, or trafficking victims. For example, studies have found that
asylum seekers are almost three times more likely to be granted asylum if they are represented by
counsel than if they appear pro se in immigration hearings.** By allowing noncitizens
representation but at no government expense, the United States effectively limits representation
to noncitizens who have, or are capable of locating, the financial resources to secure counsel on
their own.

7. For many noncitizens, isolation in immigrant detention facilities compounds their inability to
locate legal counsel. Noncitizens apprehended by immigration authorities are often moved to
facilities hundreds or thousands of miles from the location of their arrest, even if they have well-
established family and community ties there. Most immigrant detention facilities are located in
remote areas, prohibitively far from cities where most pro bono attorneys or even private
attorneys work.” Even detained immigrants who manage to obtain representation may be
transferred to immigrant detention facilities so far from their attorneys that they are forced to
terminate the representation. In some cases, the rapid transfer of detainees between facilities
creates situations in which attorneys cannot track and locate their own clients.*

8. Noncitizens must have competent representation to have a fair day in court. Immigrants
without legal counsel who pursue their cases in immigration court often face lengthy and
arbitrary detention. The complexity of the system and the fear of prolonged detention results in
noncitizens unintentionally signing away their rights and unknowingly agreeing to deportation.
For example, noncitizens routinely sign stipulated removal orders, waiving their right to see a
judge, without understanding that the legal consequences include deportation. Of the 80,844
stipulated orders of removal signed between April 1997 and February 2008, 94 percent were
signedlg)y immigrants who spoke primarily Spanish, and most had not been charged with a
crime.

I11.  The Right to Humane Treatment
9. DHS detains noncitizens in inhumane conditions that do not respect their inherent dignity as
human beings.

Detention Facilities

10. Noncitizens detained in prisons and county jails that contract with DHS frequently are mixed
with the general population of criminal inmates,"® required to wear prison uniforms, and subject
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to the same regulations as those criminal inmates. DHS confines immigrant detainees in cells,
transports them in shackles, provides them with little or no recreation time, restricts family
visitation, and subjects them to surveillance when using the bathroom or shower. Many of
DHS’s facilities are located in remote rural areas, far from immigration lawyers, interpreters, and
social service providers who might provide assistance.*® For example, the Oakdale Federal
Detention Center in Louisiana, a federal Bureau of Prisons facility housing nearly 600 DHS
detainees, is located 130 miles from Baton Rouge and more than 200 miles from New Orleans.
Attorneys from New Orleans legal aid programs travel more than four hours to visit clients and
provide legal orientation programs to detainees.’’ The Stewart Detention Center in Lumpkin,
Georgia, houses more than 1,700 detainees, but its location—2150 miles from Atlanta—poses a
significant barrier to immigrants seeking representation.”*

Medical Neglect

11. DHS does not meet the medical needs of its immigrant detainees. Many detainees,
particularly those with chronic illnesses, suffer from medical neglect.?> One hundred and ten
immigrants have died in detention since 2003,%® including some who DHS administrative lost in
their system.?* Immigrants who are HIV-positive often face medical neglect, inconsistent
treatrzr;ent, violations of their privacy rights and discrimination in accessing fundamental health
care.

12. While inhumane detention conditions and lack of adequate medical care may be harmful to
all immigrant detainees, vulnerable populations—including asylum seekers, women and girls,
individuals with mental illnesses, and LGBT immigrants—often suffer disproportionately.

Asylum Seekers

13. Long-term detention of asylum seekers has been proven to be psychologically damaging to
individuals who have escaped imprisonment and torture in their home countries. Asylum seekers
often do not understand why they are treated as criminals when they are actually victims.?® This
perplexity exacerbates the psychological stress that many asylum seekers suffer as a result of the
persecution they have endured.?’

Individuals with Mental Ilinesses

14. The U.S. immigration system has no process for establishing mental competency in
immigration court. As a result, thousands of mentally ill immigrants are detained in a system that
fails to provide sufficient medical treatment and access to due process.?® A recent study by the
NGO Texas Appleseed found that “the DHS detention system suffers from chronically
inadequate medical staffing, inappropriate diagnoses, and substandard mental health care.
Furthermore, the study showed DHS routinely transfers mentally ill detainees to facilities in
Texas, often thousands of miles from family and legal counsel, uprooting them from doctors and
treatment plans already in place. Individuals who suffer from mental health problems are
particularly incapable of navigating the United States” complex immigration system, and their
chances of preparing the evidence and documentation necessary for a fair day in court are nearly
impossible without assistance from family or legal counsel.

2729
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The Detention of Women and Girls

15. The problems of isolation, inhumane conditions, and lack of reliable access to legal counsel
and health care that characterize the immigrant detention system are particularly harmful for
women. Immigrant women not only contribute to their families’ finances, but are frequently the
primary caregivers for children and elderly relatives. When these women are detained, their
children and families suffer. Detained mothers who are primary caregivers are more likely to
relinquish legitimate asylum claims and agree to return to dangerous situations in their home
countries so that they can be reunited with their children.*® Some mothers in immigration
custody have been prohibited from having contact visits, even with their children. These
restrictions are particularly troubling for nursing mothers who are separated from their babies. **

16. While all immigrant detainees can be subject to rape, sexual assault, and other abuse by jail
guards and other inmates, immigrant women are particularly vulnerable to abuse.*? Often, female
detainees are barred by language and cultural barriers from defending themselves or reporting
abuse. In many cultures, speaking of sexual assault or rape is taboo, and women are blamed or
shamed when they are raped. When women are isolated in immigrant detention with limited or
no access to lawyers or social service providers, they will be even less likely to report such
intimate and traumatic abuse.

Challenges Facing LGBT Detainees

17. The conditions of immigrant detention are particularly challenging for LGBT individuals.®
LGBT immigrants are often targeted for harassment and even physical and sexual abuse in
detention by other detainees and by detention center staff. Due to this harassment detention
centers frequently segregate LGBT immigrants into solitary confinement, purportedly for their
own safety. However, this isolation is harmful to mental health and physical well-being and can
impede access to counsel. Furthermore, in this isolated condition, LGBT immigrants are often at
the mercy of detention center staff, who have on occasion severely harassed and even sexually
assaulted LGBT detainees under their control.

Frequent Transfers

18. Without notice, DHS transfers immigrants among its facilities frequently, often moving
them far from family and legal counsel.** Many detainees are transferred multiple times,
increasing their isolation and obstacles to obtain the necessary legal counsel. Even when an
immigrant manages to obtain legal counsel, a transfer frequently forces the attorney to withdraw
from the case. To compound the situation, detainees’ documents, medicine, and other
possessions are frequently delayed or lost in transfers.

Conclusion

19. The U.S. immigrant detention system violates U.S. obligations under international human
rights treaties. Noncitizens are detained arbitrarily and without adequate judicial review of their
detention. Once apprehended, they are detained in inhumane conditions and moved between
detention facilities without consideration of their legal rights, access to counsel, medical needs,
or family. To uphold its human rights obligations, the United States must achieve significant
reforms to the immigrant detention system.
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Recommendations

End Arbitrary Detention

DHS must provide all detained noncitizens with custody hearings before an immigration
judge.

DHS must create a risk assessment tool to determine if an individual poses a threat to the
community or a flight risk. Those who are not risks must not be detained. In particular,
vulnerable populations, such as individuals with mental or medical illnesses, must not be
detained.

Noncitizens who are not risks to the community but do not qualify for release on parole,
bond or recognizance must be provided with the opportunity to enter into an alternative to
detention program.

Ensure Due Process for Detained Individuals

DHS must ensure that all detained noncitizens are provided with access to legal counsel and
legal orientation programs through the Department of Justice’s Executive Office for
Immigration Review.

Legal resources and printed materials must be available in languages spoken by detainees
and DHS must ensure access to interpreters in all languages.

DHS must contract with NGOs and social service agencies to conduct group and individual
screening regarding legal issues and other concerns, such as health conditions in detention.

Ensure Humane Conditions in Detention Facilities

Congress must enact legislation to protect the rights and ensure the health and safety of
immigrants in detention.

DHS must codify minimum detention standards to ensure that noncitizens have adequate
access to attorneys, medical care, religious practice, and family visits.

Congress must exercise rigorous and ongoing oversight to ensure that human rights laws are
upheld and the rights of men, women, and children in detention are protected.

DHS must redesign facilities to reflect that immigrant detention is a civil rather than criminal
form of custody. For example, facilities must provide adequate space for family visitation,
confidential meetings with attorneys and health care practitioners, and indoor and outdoor
recreation. Facilities must not use prison uniforms for immigrant detainees.

The United States must ratify the Optional Protocol to the Convention against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT),* which establishes
an international inspection system for places of detention. The United States must work with
NGOS to develop a credible system of oversight and inspection of detention facilities.
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