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1. This Submission is made in regard to the Human Rights Council’s Universal Periodic Review
(UPR) of the United States, which is scheduled to take place on 26 November 2010.°

2. The primary focus of this Submission is the United States’ actions and non-actions relating to the
United Nations Declaration on the Rights of Indigenous Peoples (hereinafter “UN Declaration”
or “Declaration”), adopted by the UN General Assembly on 13 September 2007.

3. Itis provided in Human Rights Council resolution 5/1 of 18 June 2007 that the basis of the UPR
is: (a) The Charter of the United Nations; (b) The Universal Declaration of Human Rights; (c)
Human rights instruments to which a State is a party; (d) Voluntary pledges and commitments
made by States; including those undertaken when presenting their candidature for election to the
Human Rights Council, and applicable international humanitarian law.

4. All members elected to the Human Rights Council “shall uphold the highest standards in the
promotion and protection of human rights” and “shall fully cooperate with the Council”.® The
United States’ performance must be consistent with these standards and obligations.

5. The UN Declaration does not create new rights, but elaborates on the inherent rights of
Indigenous peoples worldwide. It provides a principled framework and Indigenous context for
interpreting existing international human rights instruments, such as the Universal Declaration on
Human Rights,* the International Covenant on Civil and Political Rights and the International
Convention on the Elimination of All Forms of Racial Discrimination. The Declaration is
therefore highly relevant to the United States’ existing international obligations.

Indigenous peoples are most disadvantaged

6. The Letter dated April 22 2009 from the Permanent Representative of the United States of
America to the United Nations addressed to the President of the General Assembly® contains the
human rights commitments and pledges of the United States of America in regard to its
candidature to the HRC and mentions vulnerable groups such as women and children. However,
the United States omits entirely one of the most vulnerable and impoverished groups in the
United States and globally — Indigenous peoples.

7. For instance, worldwide, “poverty rates are significantly higher among indigenous peoples
compared to other groups. While they constitute 5 per cent of the world’s population, they are 15
per cent of the world’s poor,” according to a recently released UN report, “State of the World’s
Indigenous Peoples”.® According to the same report, in North America “Native Americans and

Alaska Natives have higher death rates than other Americans from tuberculosis [600 per cent
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higher] ... diabetes [189 per cent higher], unintentional injuries [152 per cent higher], homicide
[61 per cent higher] and suicide [62 per cent higher]”.

The national situation is surprisingly similar to the global situation even though the United States
is a highly developed country. According to a 2004 article, “The Shame of a Nation™’, “the
health status of the more than 2.5 million tribal members is worse than that of any other U.S.
minority or majority group. Native Americans have a life expectancy of 71, roughly 5 years less
than all others. They face higher maternal and infant mortality rates...” Additionally, an “Indian
Housing Fact Sheet™® produced by the National American Indian Housing Council, highlights
poverty experienced by Indigenous peoples in the United States. “In tribal areas, 14.7 of homes
are overcrowded, compared to 5.7% of homes of the general U.S. population”; 11% do not have
kitchen facilities (compared to 1% nationally) and 11.7% do not have complete plumbing
facilities (compared to 1.2% of the general population). Additionally, “12% [of homes] are
without a safe and reliable water supply”. “The poverty rate for Native Americans is
approximately 26% ... more than twice the average for all Americans at approximately 12%.”

When Raquel Rolnik, the Special Rapporteur on adequate housing as a component of the right to
an adequate standard of living, submitted her report, “Mission to the United States of America™
she wrote, “The conditions in the houses on the [Pine Ridge] Reservation were the worst seen by
the Special Rapporteur during her mission, evidence of the urgent and severe need for additional
subsidized housing units there.” Yet by the first week of March 2010, block grant housing funds
for Indian housing in 2011 had been cut to nearly 50% of the 2010 funding.™

These statistics suggest that the United States has failed at home to promote universal respect for
human rights for all. It is worth noting that in the same letter to the President of the General
Assembly regarding its candidature to the HRC, the United States made a specific commitment to
look at its own domestic record, “in promoting and protecting human rights and fundamental
freedoms in the United States”.*!

UN Declaration — integral part of international law

11.

12.

The previous government of the United States cast one of the four votes in opposition to the
adoption by the UN General Assembly of the UN Declaration. Regretfully, the present
government of the United States has not yet openly addressed or reversed the positions of its
predecessor in regard to the Declaration — a crucial instrument in international human rights law.

Although the UN Declaration on the Rights of Indigenous Peoples is not expressly mentioned as
one of the documents used by the HRC during the Universal Periodic Review of the United
States, international treaties such as International Convention on the Elimination of All Forms of
Racial Discrimination are included in the review. The CERD Committee has recommended to
the United States:

While noting the position of the State party with regard to the United Nations
Declaration on the Rights of Indigenous Peoples (A/RES/61/295), the Committee ...
recommends that the declaration be used as a guide to interpret the State party’s
obligations under the Convention relating to indigenous peoples.*?
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As explained by the Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, James Anaya, the Declaration provides an essential global
context for addressing Indigenous peoples’ human rights:

... the Declaration does not attempt to bestow indigenous peoples with a set of
special or new human rights, but rather provides a contextualized elaboration of
general human rights principles and rights as they relate to the specific historical,
cultural and social circumstances of indigenous peoples.™

U.S. policies contradictory and in disarray

14.

15.

16.

17.

In regard to the rights of Indigenous peoples, United States policy appears to be discriminatory,
contradictory and in a general state of disarray. For example, the discriminatory nature of U.S.
policies is described in a 2004 Joint Submission by Indigenous and human rights organizations to
the Office of the High Commissioner for Human Rights:

One of the most outrageous State strategies to limit Indigenous peoples’ status and
human rights under international law continues to emanate from the United States. The
National Security Council, which is headed by the President of the United States, has in
effect targeted the world’s 300 million Indigenous people as some kind of security risk.
While there is one national security strategy for all of the United States, there is another
very specific one to limit the human rights of all Indigenous peoples globally — in the
absence of any factual, legal or political context.*

The U.S. National Security Council established this global strategy in a document entitled,
“Position on Indigenous Peoples”, dated January 18, 2001*. No other peoples in the world are
singled out, as a class of people, for such wholesale discriminatory treatment. For example, the
Council’s document stipulates that the draft UN Declaration can only use the term *“Indigenous
peoples” if the following footnote is added:

The use of the term "peoples™ in this document shall not be construed as having any
implications as regards the rights that may attach to the term under international law.

At the time of the vote in the General Assembly on the UN Declaration, the United States
indicated that what is “fundamental and debilitating to the effective application and
implementation of the declaration is its failure to define the phrase ‘indigenous peoples’. This
obvious shortcoming will subject application of the declaration to endless debate...”*® This
contradicts the National Security Council’s “Position on Indigenous Peoples™:

In the context of the UN declaration, no definition of indigenous peoples has been
offered, nor is it expected that one will be offered. The US has determined it does not
need to define who is indigenous in order to accept a final draft.

In regard to the right of self-determination, the United States has opposed the Declaration
because article 3 reflects this right of “all peoples” in article 1 of the two international human
rights Covenants. The U.S. indicated in September 2007 at the General Assembly that Indigenous
peoples are not entitled to the resource rights referred to in article 1 of the Covenants or to “any
right of self-government within the nation-state.” This position contradicts the position of the
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U.S., as indicated in 2005 to the UN Working Group that was mandated to consider the draft
Declaration:

We do not deny the proposition that some indigenous peoples in the world might qualify
for this common Article 1 self-determination. When adopted, this Declaration would not
preclude any peoples from claiming that existing right, under appropriate circumstances.
Nor do we seek or wish, in any way, to qualify, limit or diminish this existing right.
Moreover, it is not part of the mandates of this Working Group to do that."’

The current exclusion of Indigenous peoples from article 1 of the Covenants is discriminatory. It
contradicts the interpretation of the UN Human Rights Committee, which has explicitly applied
the right of self-determination, including the right to natural resources,*® to Indigenous peoples in
the United States and other regions of the world:*

The State party should take further steps to secure the rights of all indigenous
peoples, under articles 1 and 27 of the Covenant, so as to give them greater influence
in decision-making affecting their natural environment and their means of
subsistence as well as their own culture.?

Extreme positions and statements

19.

20.

21.

22,

At the time of the General Assembly vote on the UN Declaration, the U.S. opposed affirmation of
Indigenous peoples’ collective rights as human rights.?* This position is inconsistent with UN
practice which, for approximately thirty years, has addressed Indigenous peoples' rights as human
rights under the international human rights system. In accordance with the Human Rights
Council's "Agenda and Framework for the Programme of Work",? the “Rights of peoples” are
permanently considered under Item 3 — “Promotion and protection of all human rights".

At the time of the General Assembly vote, the United States made several extreme statements. It
indicated publicly that “one group cannot have human rights that are denied to other groups
within the same nation-state.””® However, under international law, “peoples” have collective
human rights that differ from those of “minorities” per se and individuals. The government added
that the rights of non-native Americans would be threatened. Clearly, affirmation of the human
rights of one group should never be characterized as a threat to those of others.**

The United States also claimed that the text of the Declaration “could be misread to confer upon
a sub-national group a power of veto over the laws of a democratic legislature by requiring
indigenous peoples free, prior and informed consent before passage of any law that “may” affect
them (e.g., Article 19).*> We strongly support the full participation of indigenous peoples in
democratic decision-making processes, but cannot accept the notion of a sub-national group
having a “veto” power over the legislative process.” Such extreme statements are simply false,
since — as reflected in the Declaration — human rights are generally relative in nature. The
Declaration contains some of the most comprehensive balancing provisions that exist in any
international human rights instrument. See, e.g. Article 46. The false statements could serve to
generate fear among the American policy makers and the American public, as well as opposition
to the Declaration and discrimination against Indigenous peoples’ human rights.

At the UN General Assembly on September 13, 2007, the United States also declared that the UN
Declaration is “not reflective of international law. The United States rejects any possibility that
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this document is or can become customary international law.” However, the Declaration is fully
consistent with international law.”® While the Declaration is generally a non-binding instrument,
in many respects, it is already declaratory of existing customary international law.*’

Need to redress injustices

23. As in other regions of the world, Indigenous peoples continue to suffer a wide range of human
rights violations that the United States urgently needs to address.?® Yet the U.S. still has no
national human rights institution® and has failed to boldly address pressing Indigenous human
rights concerns.*

24. For over two centuries, the policies and practices of federal Indian law, based on the Doctrine of
Discovery,®! Manifest Destiny and terra nullius have caused incredible damage.** The United
States apology in December 2009 was a step in the right direction and was an improvement on
what previous administrations had done. However on December 19, 2009, the President signed
the apology resolution into law so quietly (as part of a defense appropriation and without any
announcement from the White House) that it has been described in national Indigenous media as
not even being ‘out loud” Nor was there any “effort to tell Native Americans, or the general
public, about the resolution.”*

25. It has been reported that the position of the United States regarding endorsement of the UN
Declaration is under review.** Yet no final determination has been made.

26. As UN Secretary-General Ban Ki-moon emphasizes: “The Declaration is a visionary step towards
addressing the human rights of indigenous peoples. It sets out a framework on which States can
build or rebuild their relationships with indigenous peoples. ... [I]t provides a momentous
opportunity for States and indigenous peoples to strengthen their relationships, promote
reconciliation and ensure that the past is not repeated.”*®

In regard to the United States and the UN Declaration on the Rights of Indigenous Peoples, we
respectfully submit the following recommendations to the Human Rights Council:

1. That the United States join the favorable momentum generated by the adoption of the UN
Declaration on the Rights of Indigenous Peoples, endorse the Declaration without
qualification and, in partnership with Indigenous peoples, fully implement the standards
contained therein.

2. That, given the CERD Committee’s recommendation regarding the Declaration (supra
para. 12), the United States should indicate the steps taken to educate all levels of
government and civil society as to the provisions of the Declaration and how they apply.

3. That, as a member of the Human Rights Council, the United States should set a positive
example in upholding Indigenous peoples’ human rights consistent with the Charter of the
United Nations, the principle of universality® and its international obligations, especially
as a Council member.*
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