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Executive Summary

Canada has failed to fulfill its human rights obligations and commitments regarding Indigenous
peoples. Its ongoing opposition to the United Nations Declaration on the Rights of Indigenous
Peoples (“Declaration”)! undermines its position as a Member of the Human Rights Council
(“HRC”). Canada and the Province of British Columbia (“BC”) continue to deny the
constitutionally-protected title and rights of First Nations in litigation and in modern treaty
negotiations. The First Nations Summit (“FNS”) respectfully encourages the HRC, in its Universal
Periodic Review of Canada, to call upon Canada to recognize, affirm and respect the rights of First
Nations in British Columbia to their lands, territories and resources, and to fulfill its international
and domestic legal obligations in this regard.

Canada’s opposition to the United Nations Declaration on the Rights of Indigenous Peoples

The Declaration was adopted by the United Nations General Assembly on 13 September 2007. The
rights affirmed by the Declaration constitute the “minimum standards for the survival, dignity and
well-being™ of the world’s Indigenous peoples.” The Declaration does not create “new” rights —
rather, it elaborates upon existing international human rights norms and guides their application.

Canada was one of only four nations to vote against the Declaration in the General Assembly.
Since the election of the current minority Conservative federal government in 2006, Canada has
engaged in deliberate attempts to undermine the value and meaning of this important international
human rights instrument. In international fora, Canada has consistently opposed references to the
Declaration, erroneously claiming that “it has no legal effect in Canada, and its provisions do not
represent customary international law”.® The Canadian government has also ignored the democratic
will of the Canadian House of Commons, which adopted a motion on 8 April 2008 endorsing the
Declaration and calling on Parliament and the Canadian government to fully implement the
standards contained therein.

As a member of the HRC, Canada is committed to upholding “the highest standards in the

promotion and protection of human rights”.* Canada cannot “pick and choose” which human rights

standards apply to it. Canada’s opposition to the Declaration violates the rule of law and seriously
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undermines the important work of the HRC. The FNS calls upon Canada to reverse its position on
the Declaration or else resign its membership of the HRC.

The Declaration applies to all UN Member States, even those that voted against its adoption in the
General Assembly. In its 2008 Concluding Observations on the United States, the Committee on
the Elimination of Racial Discrimination (“CERD”) recommended that the Declaration guide the
interpretation of the obligations of the United States under the International Convention on the
Elimination of All Forms of Racial Discrimination® relating to Indigenous peoples, notwithstanding
that the United States voted against the adoption of the Declaration.® Similarly, the Declaration
should provide the framework for the assessment, during the Universal Periodic Review process, of
Canada’s fulfilment of its obligations regarding the human rights of Indigenous peoples.

Denial of the Existence of Aboriginal Title and Rights in British Columbia, Canada

Unlike other parts of Canada, colonial authorities signed very few treaties with the First Nations in
what is now known as British Columbia. Instead, our traditional territories were taken without the
consent of First Nations and without compensation.

The Declaration affirms the rights of Indigenous peoples to self-determination’ and to their lands,
territories and resources.® States are to “give legal recognition and protection to these lands,
territories and resources ... with due respect to the customs, traditions and land tenure systems of
the indigenous peoples concerned”.® Further, Indigenous peoples have the right to redress for their
lands, territories and resources which have been confiscated, taken, occupied, used or damaged
without their free, prior and informed consent.™

Canada is also obliged under domestic law to respect the rights of Indigenous peoples. Section 35
of the Constitution Act, 1982 recognizes and affirms the existing Aboriginal and treaty rights of the
Aboriginal peoples of Canada.'* The Supreme Court of Canada (“SCC”) has held that section 35 is
directed towards “the reconciliation of pre-existing aboriginal claims to the territory that now
constitutes Canada, with the assertion of British sovereignty over that territory”.*? The SCC has
found that section 35 recognizes and affirms communal Aboriginal title. Aboriginal title has an
“inescapable economic component”, and title-holders have the right to the exclusive use and
occupation of the land and to choose the uses to which the land is put.*® According to the SCC, “the
honour of the Crown” is always at stake in Canada’s dealings with Aboriginal peoples.* Canada is
bound to act in the best interests of Aboriginal peoples such that the honour of the Crown is upheld.
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Canada’s strategy of “rights-denial” in litigation

Despite these domestic and international obligations, Canada continues to deny the title and rights

of First Nations instead of advancing reconciliation based on rights recognition.® While courts do

not question the validity of Canada’s title and sovereignty, Canada constantly puts First Nations to
proof and forces them into lengthy, expensive litigation to defend their inherent rights. This denial

creates an “implementation gap™® in Canada regarding Aboriginal title and rights — that is, there is
a vacuum between constitutional rights, Canada’s obligations under international human rights law
and Canada’s administrative, legal and political practice.

The CERD has expressed concern that “claims of Aboriginal land rights are being settled primarily
through litigation, at a disproportionate cost for the Aboriginal communities concerned due to the
strongly adversarial positions taken by the federal and provincial governments”.*” Canada and BC
have failed to heed these concerns. For example, the efforts of the Tsilhgot’in Nation to protect
their rights in response to forestry activities in their traditional territory indicate that the “strongly
adversarial positions” of Canada and BC persist. The Tsilhqgot’in Nation v British Columbia trial
was one of the longest civil trials in the history of Canada, lasting 339 days over five years, at
enormous financial cost.

Rather than recognize Aboriginal title to the entire traditional territory of the Tsilhgot’in Nation,
Canada and BC sought to limit any declaration of Aboriginal title to small sites where specific
activities or practices took place. In his decision of 20 November 2007, Justice Vickers of the
Supreme Court of British Columbia regarded this as an “impoverished view of Aboriginal title”.*®
Although the Tsilhgot’in Nation had satisfied the legal test for Aboriginal title to almost half of the
area claimed and certain other lands, Justice Vickers was unable to issue a declaration of title due to
a legal technicality. However, he held that the Tsilhgot’in Nation possessed certain Aboriginal

rights throughout the claim area.

Justice Vickers stated that “the time to reach an honourable resolution and reconciliation is with us
today”, yet considered that courts are “ill equipped” to effect this.® The FNS calls upon Canada
and BC to cease forcing First Nations into expensive, protracted litigation to defend their rights.

Negotiation mandates

The SCC has stated that negotiation (rather than litigation) is the preferred method for achieving the
reconciliation of the pre-existence of Aboriginal societies with the sovereignty of the Crown.?
Since 1993, many First Nations have entered into modern treaty negotiations with Canada and BC.
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Currently, 58 First Nations in British Columbia are at various stages of negotiations. However,
modern-day treaty negotiations have yet to achieve reconciliation due to the unreasonable
negotiating mandates of Canada and BC.

Only two agreements negotiated with Canada and BC pursuant to this process have been ratified by
First Nations parties.! The FNS respects and supports the decisions of these First Nations to ratify
their agreements. However, it also recognizes the growing frustration expressed by most First
Nations regarding the inflexible and insufficient mandates pursued by Canada and the Province of
BC within treaty negotiations. First Nations have raised these concerns for many years.?

In particular, First Nations object to the Crown’s requirement that their rights be “exhaustively” set
out in agreements made pursuant to the treaty negotiation process in BC, thereby achieving a “full
and final settlement” of the First Nations’ “claims” to Aboriginal title and rights. To achieve
“certainty”, Canada insists that Aboriginal title and rights can continue only as “modified” by, and
set out in, the agreement. Further, the First Nations parties must agree to indemnify Canada and BC
in respect of legal claims regarding the existence of Aboriginal rights, including title, that are other
than, or different in attributes or geographic extent from, the rights as set out in the agreement.?®

In the past, Canada explicitly required the extinguishment or surrender of inherent Aboriginal rights
in return for the rights granted by a treaty.?* Canada has recently asserted to the international
community that it no longer requires the extinguishment or surrender of rights in treaty
negotiations.”® Instead, it demands the “modification” of Indigenous rights. However, international
human rights bodies have repeatedly found that there is no distinction in practical effect between
the “extinguishment” and “modification” of Aboriginal title and/or rights, and have recommended
that there be no extinguishment of rights regardless of the form or wording adopted in final
agreements.”® Canada has failed to implement these recommendations.

Other elements of the negotiating mandates of Canada and BC which exacerbate the problems

associated with a “full and final settlement” of rights include:

e the quantum of land on offer at treaty negotiating tables is a small percentage of the traditional
territories of First Nations — far too small to sustain their distinct societies;
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e Canada will not consider restitution, including compensation, for land unilaterally taken and
transferred to third parties, significantly reducing the land base which is available for treaty
settlements;

e the treaty negotiations must be forward-looking political processes (thereby precluding any
negotiation of compensation for rights violations); and

e Aboriginal title must be “modified” into the fee simple lands set out in a final agreement.

Further, the Crown’s approach is for 80% of treaty negotiation support funding for First Nations to
be advanced as loans to be drawn against final treaty settlements. First Nations in British Columbia
have borrowed $318 million to prepare for and negotiate treaties,”” and many now find their
growing debt burden too onerous to remain in negotiations. Indigenous peoples have the right to
have access to financial and technical assistance from States for the enjoyment of rights contained
in the Declaration.? It is a fundamental breach of the rights of Indigenous peoples to their land,
territories and resources for First Nations in British Columbia to be required to borrow money from
governments to resolve issues created by the governments’ historic and present denial of Aboriginal
title and rights.

Conclusion

The FNS acknowledges Prime Minister Harper’s 11 June 2008 apology for Canada’s involvement
in the Indian Residential Schools system. Now it is time to move from apology to action. As a
member of the HRC, Canada must adhere to the highest standards of human rights. At a minimum,
Canada must endorse and implement the Declaration. Canada’s position regarding Aboriginal title,
rights and treaty negotiations consistently impedes efforts by First Nations to exercise their right to
self-determination and to improve the socioeconomic conditions of their communities. Canada’s
denial of First Nations’ land rights falls well short of the minimum standards affirmed by the
Declaration and demonstrates a clear failure by Canada to implement its human rights obligations.

Recommendations

The FNS respectfully recommends that the HRC:
Recommend that Canada endorse, support, promote and fully implement the Declaration;

. Use the Declaration as the framework for assessing Canada’s fulfilment of its obligations regarding

the human rights of Indigenous peoples;
Review Canada’s fulfillment of its commitments as a member of the HRC in light of Canada’s
failure to endorse, and its efforts to undermine, the Declaration;

. Recommend that Canada uphold the honour of the Crown; recognize, respect and implement

Aboriginal title and rights; and fulfill its obligations to First Nations under domestic and
international law;

Recommend that Canada cease pursuing its adversarial strategy of “rights-denial” in litigation and
negotiations. This includes abandoning the requirement that final agreements / treaties in British
Columbia “modify” Aboriginal title and rights, among other inflexible negotiating mandates; and
Recommend that Canada provide First Nations with sufficient access to financial assistance in the
form of contributions (not loans) to participate effectively in treaty negotiations, and that Canada and
BC forgive all funds borrowed by First Nations in treaty negotiations to date.

British Columbia Treaty Commission, Annual Report (2007) at 39.
Supra note 1, art. 39.



