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[. Introduction

In accordance with Article 3 e) of Resolution () of the Committee of Ministers on
the Council of Europe Commissioner for Human Riglitee Commissioner visited
Ukraine on 10 — 17 December 2006 on the invitatibthe Minister of Foreign Affairs.
The Commissioner was accompanied by Mr. AlexanduesSel, Mr. Roman Chlapak
and Ms. Anne-Laure Duval. Ms. Zsofia Szilagyi jadntbe team for the last three days.

First and foremost, the Commissioner would liketh@ank Mr. Viktor Yushchenko,
President of Ukraine, Mr. Viktor Yanukovych, Pritknister and Mr. Olexander Moroz,
Speaker of the Verkhovna Rada for their cooperadioth openness. The Commissioner
would like to express his sincere thanks to theidfién of Foreign Affairs, Ambassador
in Strasbourg and the staff of the Permanent Reptason of Ukraine to the Council of
Europe. The Commissioner is grateful to all theeotinterlocutors he met, in particular
to Mr. Olexander Chalyi, Deputy Head of the Secrataf the President of Ukraine; the
Ministers of Justice, Internal Affairs, Educatiotine Head of the Department of the
execution of punishments; officials of the Stater@attee of nationalities and migration;
the mayors of Lviv and Odessa; officials of loctt8 administration; leaders of the main
party factions of the Verkhovna Rada; religiousikya; and representatives of NGOs and
international organisations.

During his mission the Commissioner visited Kyiwit and Odessa. The objective of
the mission was to assess the human rights situatidJkraine, identifying the major

shortcomings and formulating recommendations f@rowvement. The recommendations
will be a point of departure for a continuous dgale with the Ukrainian authorities with
the purpose of consolidating and improving humghts.

The programme was elaborated in cooperation wighMimistry of Foreign Affairs and
with active assistance from the Permanent Reprasentof Ukraine to the Council of
Europe and the Council of Europe Information OfficEhe mission included meetings
with representatives of the authorities, civil sbgi and religious leaders. The
Commissioner went to detention places, schools¢cgastations, hospitals and centres for
persons with disabilities. The Commissioner wouite fto draw attention to the special
role played by non-governmental organisations (NG@hkich helped significantly, both
at the preparatory stage and throughout the visit.

Il. General background

1. Ukraine became a member state of the Couné&liodbpe in November 1995. It ratified
the European Convention on Human Rights (heredfiee Convention”) on 11
September 1997.

2. Since its accession, Ukraine has benefited fageneral monitoring procedure by the
Parliamentary Assembly of the Council of Europe Q# of its obligations and
commitments as a member state, with the latestrrgpothe functioning of democratic
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institutions being debated in April 2007. The courttas also benefited from targeted
assistance in the implementation of reforms. Thuslune 2005, the Committee of
Ministers adopted an action plan for co-operatietwieen the Council of Europe and
Ukraine (DSP (2005)9), elaborated in co-operatiath ihe Ukrainian authorities and
international organisations active in Ukraine. Rerpart, the President of Ukraine has
enacted théecree on the Action Plan for the Honouring by Ukeaof its Obligations
and Commitments to the Council of Eurapdanuary 2006.

3. At the time of the Commissioner’s visit, tensobetween the various branches of
power and among the main political forces were ragaounting, delaying the reform
process and hampering the proper functioning ofitii®ns. These tensions would
eventually lead to a constitutional stalemate atlyeelections. The present report deals
only marginally with aspects of the power crisidjieh received a lot of international
attention, and focuses instead on proper humairsrigbues.

[ll.  Administration of justice

1. Reform of the judiciary

4. The existence of an independent and impartidiciary, competent and efficiently
organised, is a central pre-condition for the d@ffecprotection and enjoyment of human
rights. As the Commissioner could ascertain, muactkwemains to be done in that
respect. The judicial system in Ukraine stems frim Soviet legacy, which was
characterised by a powerful prosecutor's office amddegree of politisation and
dependency of the courts on the executive. Theipuyi@rceives that “buying” or
“arranging” court decisions is a widespread practiefforts were made over the years to
reform the judiciary, but they were often descritedhe Commissioner as too patchy
and implemented in a chaotic way, following advirten too many sources.

5. Important measures were taken to foster thermefof the judiciary. The National
Commission on Strengthening Democracy and Estabgisihhe Rule of Law, established
by the President of Ukraine in May 2005, elabordtedConcept for the improvement of
the Judiciary in order to ensure fair trial in Ukiree in line with European standards.
The National Unity Pact provided that further reforof the judiciary should be
implemented in line with the above Concept. Follogvithe Concept two fundamental
draft laws have been elaborated: the dkaflv on the judiciary of Ukrainand the draft
Law on the status of judges of Ukrairigoth texts have been recently tabled to the
parliament after being redrafted taking into ac¢aime major part of the comments by
the Venice Commission. Both Government and relevyaatiamentary committees
supported these two drafts, which should be adoptee after the Parliament resumes
work. The public discussion on the drafts is unday.

6. During his visit, the Commissioner raised quewtilinked to the necessity of pursuing
the judicial reform with President Yuschshenko,vasdl as with the President of the
National Commission, Mr. Holovaty, and with the negentatives of the Ministry of
Justice and the magistracy. These interlocutorse weanimous in underscoring the
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importance of the work that has been undertakenil Gociety, political leadership,
major political forces and representatives of thuprme Court seem to agree on the
necessity of a further comprehensive reform. Then@esioner commends the recent
progress made in the reform of the judiciary aniés agpon the Ukrainian authorities to
continue this fundamental reform in a comprehensnanner in order to ensure full
independence, impartiality and effectiveness of thaliciary. Moreover, the
Commissioner underlines that all related reformes, those of the public prosecutor’'s
office, pre-trial investigation, legal aid, the s® of execution of judgments, admission
to the legal profession, notary system, and thé&gmnary system should be implemented
in a coordinated manner.

7. The necessary work will not stop with the admptiof new laws. Proper

implementation will be crucial. A technical co-opgon project co-funded by the

Council of Europe and the European Commissionlévaat here. It aims at ensuring the
independence and efficient functioning of the jiatig, the priority tasks to be tackled by
the authorities in order to make progress towantfdling the commitments undertaken

by Ukraine when joining the Council of Europe. TBemmissioner hopes that this
ambitious program will actually help the authostie® conduct the reform efficiently.

8. The Commissioner would like to single out thspecific issues, which warrant special
attention. While welcoming the creation of the HigiAdministrative Court and adoption
of the Code of Administrative Justice in 2005, la¢es that the system of administrative
courts is not fully operational and the local adistirmtive courts have not yet been
created. The Commissioner also noted with regretldlck of a system of specialised
juvenile courts in Ukraine. He was informed tha¢ tksue of introduction of juvenile
justice and restorative justice were under debatethermore, the Commissioner was
informed that the judges specialised in juveniletera were already designed in local
and appellate courts. While visiting penitentiarpstitutions in Ukraine, the
Commissioner noted that juveniles constitute a idenable proportion of prison
population. This is yet another reason for prioritising theabishment of juvenile
courts. Indeed, juvenile delinquents have speatds and cannot be tried under the
same conditions as adults. Finally the situatiotihwhe Constitutional Court gives rise to
concern. For two years the functioning of the cowat blocked due to the obstruction of
the elections to obtain the required number of @sdg\s a matter of fact, the first ruling
of the Court is still being awaited.

2. Status of judges and their independence

9. Justice cannot be independent if judges aré¢hmmhselves independent. Although the
principle of the independence of individual judge€learly stated under Art. 129 of the
Constitution, and influencing judges in any manisgsrohibited under its Art. 126, there

are widespread allegations that judges are oftbjesuto undue influence from a variety
of sources (often referred to as “telephone laiRamples of attempts by Government
officials to influence judicial decisions were peesed to the Commissioner in several
meetings with representatives of the judiciary. Lealaries, insufficient funding of the
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courts and appealing fringe benefits (ex. Statgléegh housing) make judges vulnerable
and dependent.

10. The considerable weight of public prosecutdreugl also be mentioned in this
respect. When visiting a district court in Odegba,Commissioner’s attention was drawn
to the fact that prosecutors, considering theilesgive power and quasi-judicial function
of general oversight, frequently interfere in thdigial process. The interlocutors there
confirmed the NGO allegations that judges are dftrairule against prosecutors and that
threats and intimidation are used in some casesoDfear of reprisal, undue influence
exerted on the lower court judges is rarely broughtThe reluctance to go against these
practices leads to atatus quoof the situation and leaves little hope for thaetr
independence of judges. These concerns were umekdriin a number of cases that were
examined by the European Court of Human RighThie Commissioner believes that
improper influence in judicial decision-making isr@ry serious problem and should not
be tolerated.

11. The judicial reform in Ukraine has not led tyyaoticeable change in the situation of
the integrity of judges. The appointment (and dssal) procedure is a crucial element
when it comes to both independence and professsomall he legislation (Constitution,
Law on the Judicial Systenbaw on Status of Judgegslefines the conditions for
becoming a judge, among them a minimum age reqemewf 25 years (which seems to
be unusually low), the requirement of a diplomaigher legal education and two years
of legal professional experience. According to temmissioner’s interlocutors, the
quality of higher legal education has seriouslyedetated. The legal education, lacking
sufficient financial resources and qualified legediners, emphasises theory without
sufficient attention to practical skills. Qualifiten commissions conduct qualification
examinations and, as a result, may recommend catedidor judicial appointment. In the
absence of any uniform set of rules for evaluatimg level of professional knowledge
and skills of candidates, each commission devealspswvn approach and criteria, which
are not transparent and thus allow for wide dismneas far as selection goes. This can
also lead to certain corrupt practices. The prodess ethics of judges, identification and
resolution of conflicts of interest, etc., whicleagssential to prevent corruption do not
appear in the curriculum.

12. The Commissioner calls for the adoption of mess liable to make the process of
judicial selection more transparent, fair and meased. The requirements concerning
the integrity of judges should be defined alreatlythe stage of their selection and
appointment (election). Each candidate should heewed properly with focus on
theoretical as well as practical issues. The qoestrelated to the European Convention
and the case law of the ECtHR should be integratdthe selection procedures on a
permanent basis. In Ukraine, there is no uniforatessystem of periodic training of
judges. Although the Academy of Judges has elabdréte Concept Paper on the
National System for Training of Judges and CoualffSit has not been implemented so
far. The Commissioner considers that a systemppeoach to judicial training should be
introduced, in particular with regard to the tramion human rights issues. The

1 Salov v. Ukrainef 6 September 2005vetlana Naumenko v. Ukrain€9 November 2004
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Commissioner was satisfied with the President & Malinovski district Court of
Odessa’s positive appreciation of the trainingdeeived during his visit to Strasbourg.

13. Although the position of a judge is consideiete prestigious, judges continue to be
underpaid. The monthly salary of a judge reportedlyges between the equivalent of
400 - 550 euros. Notwithstanding that the salarjpdfes is high in comparison with the
minimum wage in Ukraine, the amount remains insigfit for judges to feel adequately
compensated for their services. In addition, sactalary does not reflect the level of
responsibility entrusted in the profession. The @ossioner believes that the salaries of
judges should be increased.

3. Administration of the judiciary and funding

14. To function efficiently the judiciary requirese allocation of adequate resources.
According to the judges the Commissioner met, titkcjal system is still chronically
under-funded. The Commissioner was made awardhbatourts are financed at 50% of
their actual needs. Most of the buildings housiogrts are dilapidated and in desperate
need of repair. Many courts lack sufficient furgliior basic needs like light, heat, and
paper. Inadequate financing of courts gave rise fodgment of the European Court of
Human Rights in the case @fibko and Others v. Ukraifiein which the Court found
lack of adequate financing to be contrary to thengiple of independence of the
judiciary. Even in the entirely renovated (whichess to be a happy exception)
Malinovsky Court of Odessa visited by the Commissip judges complained about their
lack of sufficient equipment, including computerslanternet connection (for which they
were paying from their pocket). It was reported tha 2007 state budget did not provide
funds for renovation of court buildings. The Comsioser welcomes the increase in
funding of the judiciary made in 2005 — 2006 andiscthe Ukrainian authorities to
intensify their efforts aimed at improving the cdmhs for judges and courts. The
adoption of the State Program for providing judgeth appropriate premises for the
period 2006-2010 is a positive step forward andukhbe properly implemented.

15. The State Judicial Administration, not beingt md the judiciary, but acting within
the structure of the Cabinet of Ministers of Ukrais responsible for funding the courts’
needs, construction and repair and other orgaarsatand logistical issues. Many judges
consider the State Judicial Administration as astriment of control by the executive
power, since the latter is responsible for thecallmn of resources to the judiciary. The
Commissioner believes that the issue of subordinatof the State Judicial
Administration should be carefully reviewed. Imer to guarantee and secure the courts’
independence, the allocation of resources of tloidybshould be provided for by a
specific budgetary provision.

16. In connection with courts, the problem of bagktannot be overlooked. The judges
are faced with ever-growing caseloads. Local cquapes dealt on average with 127
cases per month in 2006. Procedural delays aredrggA lack of funding prevents new

positions for judges being created in responséeogtowing number of cases. Even the

2 seezubko and Others v. Ukraira 26 April 2006
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Supreme Court judges seem unable to handle thestazds in a diligent way or examine
them within a reasonable time, considering thahgadge of the Supreme Court has
approximately 200 cassation appeals per monthglgim his desk. Thus, the Supreme
Court has a backlog of about 40,000 appeals iratiass and cassation review lasts from
2 to 3 years. The length of the proceedings inic@hand civil cases is generally seen as
a problem by the European Court of Human Rightsiclwthad already found this
malfunctioning aspect of the judicial system toibeviolation of the requirements of
“reasonable time” under Article 6 8§ 1 of the Convem Moreover, there are no uniform
methods for assigning cases to judges. In praatE®gs in most courts are assigned and
distributed by the court chairmen. The role of tégistry in the courts is minimal and all
the judicial administration is usually controlleg the chairman of each particular court.

4. Auxiliaries of justice

17. In 1995, Ukraine decided to establish a prodessé bar association with legal status
to ensure the protection of the legal professionweler, this decision was never
implemented. The Union for Advocates created inOlB9a public association with the
legal status of non-governmental organisation (NGOn addition to the traditional
mistrust of the judiciary and therefore of lawyeegtual legal obstacles still exist.
Indeed, the Commissioner was informed about a whistg piece of legislation and
practice according to which the Prosecutor’'s Offtea issue a resolution suspending the
advocate’s authority to represent a defendant imical proceedings. Furthermore,
it can, in certain instances, institute criminalse€aagainst the advocate, based on
allegations of committing certain criminal acts.eT@ommissioner underlines that this
procedure risks preventing the right to defence #imuld be provided to any person
charged with an offence. He calls for measuresetdaen to relieve the advocates of
undue pressure.

18. The controversial issue at stake in the setijngf a bar association is the mandatory
character of its membership (such an associaticomgrary to freedom of association
guaranteed by Art. 36 of the Constitution). There several organisations of lawyers
currently involved in reform of the legal professie the Ukrainian Bar Association, the
Union of Lawyers of Ukraine, Ukrainian Legal Foutida. A newLaw on advocacyas
submitted for review and adoption to the Parliam&mice a decision of 16 November
2000 of the Constitutional Court, legal represeatain criminal cases is no longer a
prerogative for licensed advocates (lawyers whoehauccessfully passed the bar
examination before the relevant Advocates QuatibcaCommission). This decision was
justified by Art. 59 of the Constitution, which ptides for free choice of one’s defence.
The Commissioner calls for the establishment of rafgssional bar association
independent from the State in compliance with thecples of the Council of Europe
and the case-law of the European Court of HumahtRjgs mentioned by PAGEThe
legal profession should have a set of rules andlaggns such as a professional code of
ethics, along with disciplinary sanctions in caensbehaviour in legal practice.

% Assembly Opinion N0.190 (1995)
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5. The right to a fair trial

a) Access to justice and Publicity of judgments

19. The right of access to justice is one of theqgyle rights enshrined in the ECHR. It
is all the more important in a country where, tiiadially, the resolution of conflicts did
not happen in the courtroom. Indeed, during Sotirees, citizens had very little
confidence in the judiciary for the settlement dbpdites between them and the
administration. The mainstream mentality belietleat the organs of the party could
settle disputes much more efficiently than a juatigi system dominated by and
dependent on the administration. Therefore, onthefpriorities of Ukrainian society
today has been to reinforce the judicial systengpen it up to citizens, and to provide
them with the opportunity of speedy, assured andhyaccess to it. Such a task has not
yet been achieved. A lot remains to be done eVemné can already notice vast
improvements.

20. One of the most important unresolved issuethascost of justice. Considerable
portions of the population are financially desgtaind not at liberty to seek the assistance
of a lawyer due to lack of resources. This is whg heed to improve legal aid
mechanisms is pressing. Art. 59 of the Constitupoovides for free legal assistance for
criminal proceedings only. Free access to justica basic principle of a fair trial. The
system is inefficient because lawyers who earmabsyic income of UAH 15 (2.3 euros)
per day have no incentive to carry out their dutirsaddition, payments by the state are
frequently late. This does not enable a defendanbtain qualified legal representation,
thus his/her effective access to court cannot Iseired. The Commissioner met several
lawyers and defendants, including those detaindtiarLviv remand centre, who voiced
complaints about this situation. Consequently,Gbenmissioner welcomes the adoption
by the President of Ukraine (June 2006) of a confethe establishment of a system of
free legal aid in line with European standards.

21. Quite separately, the Commissioner is concewitidthe lack of transparency of the
legal process, in particular court decisions andudeents. A transparent legal process
constitutes an absolute necessity for the orgaaorsaif fair, impartial and transparent
proceedings respecting the procedural deadlinegh We exception of the judgments of
the highest courts, only a small percentage ofcjatidecisions are published. Accurate
and reliable trial records are an exception. Itnecessary to secure one of the
cornerstones of legal proceedings as provided JoAt. 129 of the Constitution of
Ukraine, i.e. transparency and full record of pesbeags. In this context, the
Commissioner welcomes the adoption of tlav on access to court rulingsacted in
June 2006, which provides a simplified procedureaftcess to courts rulings through a
State register of judicial decisions, and feeld thies register should be made operational
as soon as possible.
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b) Execution of judgments

22. The non-execution of court decisions remaingrgortant problem, as an essential
aspect of the right to a fair trial is the assueatiat the final judgment will be executed.
It is of little use to have access to a court amalvtain a decision but then have no
enforcement of the decision. It seems that an itapompart of judicial decisions is not
enforced in the country (more then 40% of 5 millienforcement proceedings —
according to statistical data available on the wels the Ministry of Justice). Even if
the situation seems to be gradually improving (esflg in some regions) the backlog of
unexecuted judgments is considerable. Some soindiesite that the reason may lie with
the lack of funding of the State Enforcement Servimder the Ministry of Justice.
Legally individuals may challenge actions of that&tEnforcement Service in the court
that issued the judgment in question, but in pcadine procedure is too cumbersome and
unclear. Another very serious problem perceived tes overall lack of respect for
judicial decisions and the judiciary in generalpipears that even political figures at high
levels find all kinds of pretexts to disregard pidl decisions and sometimes make public
statements that convey a lack of respect of thecipry (seeNosal v. Ukraineof 29
November 2005).

23. Ukraine has been condemned on a number of ioosaly the ECtHR for a lack of
timely and proper enforcement of judicial decisfonSome concern the non-execution of
domestic judicial decisionsuch asZhovner v. Ukraineof 29 June 2004others the
excessive length of proceedings, civil and crinfin@hat situation cannot be tolerated.
Measures should be taken to reinforce the impleatient of court decisions in order to
reinforce public trust in the judiciary system. Agppriate funding should be allocated to
the State Enforcement Service.

24. In March 2006 the nelaaw on the Enforcement of Judgments and the Apjaicaf
the case-law of European Court on Human Rigngered into force. It sets forth a
domestic mechanism for the implementation of judgisef the European Court. This
example can be followed by other countries. The @a@sioner welcomes also the direct
effect granted to European Court judgments thralegisions of the Supreme Court. The
Commissioner believes, however, that to be fulfeaive all these measures have to be
accompanied by appropriate instructions to allvahé authorities drawing their attention
to their particular obligations under the Conventamd the new Law and providing them
with clear guidelines in this respect. From thisnpof view, the new system (introduced
by the aforementioned Law) of scrutiny of all driafivs seems to be a positive measure.
It aims to ensure that they are compatible with @@nvention and encourages the
authorities to exploit it to the fullest, notablydugh closer cooperation with the Council
of Europe’s organs.

4 among more than 100 judgments the best know®abenko v. Ukrainef 11 January 2005Romashov v. Ukrainef
27 July 2004 Shmalko v. Ukrainef 20 July 2004etc.
5 seeSvetlana Naumenko v. Ukrain&€9 November 2004nd Merit v. Ukrainef 30 March 2004

10
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V. Reform of the Prosecutor’s Office

25. Many of the Commissioner’s interlocutors, esgfc the representatives of civil
society, were deeply concerned with the extenthef tcompetences attributed to the
Prosecutor’s Office and reported cases of intinnand pressure by prosecutors, in
particular, to obtain confessions. Both in theong an practice, the Prosecutor General
and his/her office yield considerable powers. Alitjo the competence of general
supervision was withdrawn by the 2001 reform, pcasers still supervise the observance
of “rights and freedoms of citizens and the ful@nt of laws” by bodies of executive
power and by bodies of local self-government. Muaegp prosecutors combine
contradicting functions of pre-trial investigatiand criminal prosecution on behalf of the
State. The combination of these functions rendbes Public Prosecutor's Office
extremely powerful and sometimes even threatening.

26. Ukraine undertook a commitment to reform the emd functions of the Prosecutor's
Office when acceding to the Council of Eurpalthough a series of measures have
been taken to limit the competencies of prosecutbrs commitment remains unfulfilled
today. Indeed, constitutional amendments of Decen#®¥4 which introduced the
function of supervision of observance of “rightsdafiteedoms of citizens” and the
“fulfilment of laws” have reversed some of the pio® reform steps which had been
taken up to that point. The Parliamentary Assemihblyits Resolution 1466(2005)
regretted the step back in the reform of the Prokuraturdhe Commissioner calls upon
the Ukrainian authorities to reform the ProsecustoOffice in line with Venice
Commission opinions. The Prosecutor’s Office shaudtl be a separate branch power.
Courts must ensure effective implementation of liggavisions to protect human rights
and furthermore this should be supported throudgloma human rights structures, such
as the Parliamentary Ombudsperson. The task oeputsrs should be finally limited to
the prosecution of criminal offences and defendimg public and State interest. The
institution of the Parliamentary Ombudsperson ninesadequately strengthened in order
to be able to cope with the growing number of caimis. The Commissioner calls for
careful consideration and effective implementatibthe comprehensive reform package
S0 as to avoid any potential lacuna or insufficieimcthe system of protection of human
rights. If implemented effectively, the reforms page should offer an increased level of
protection. As mentioned above an adequate systeregal aid should be made
operational as soon as possible. In order to acoidflicts of interest in combining
contradicting functions of pre-trial investigatioaad criminal prosecution on behalf of
the State, the Ukrainian authorities should trandfe function of pre-trial investigation
from the Prosecutor’'s Office to a different ingtibun (as required by the Transitional
provisions of the Constitution). There seems tcabensensus on this particular point
among decision-makers.

27. The draft constitutional amendments on the dtuter's Office prepared by the
Office of the Prosecutor General is a step forwautlcontains important shortcomings.
NGOs have criticised the reform proposed, alledgimaf the project was elaborated to

® as required by Assembly Opinion No. 190 (paragrkhii) and paragraph 9 of the transitory provisiofnthe 1996
Constitution of Ukraine

11
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allow prosecutors to maintain their prerogativesjuding the function of supervision of
implementation of laws. The Commissioner deems it reform still requires
considerable attention in order to respond adetuit¢he needs of Ukrainian justice.

28. Furthermore, it is advisable that the Prosetutoffice opens itself to contact with
civil society. More particularly, the prosecutoedtitude needs to change with regard to
their cooperation with the public councils. Indete latter’'s representatives regretted a
lack of comprehension on behalf of the prosecutersen on occasion suspicious
behaviour on their part. The Commissioner beliethas the programme of cooperation
with the Council of Europe should be fully implenesh, including training on the
European Convention on Human Rights and the caseflthe ECtHR.

V. Law Enforcement agencies

1. Reform of the Law enforcement agencies

29. Since the end of the 80s several reforms of &wforcement agencies were
conducted. The Commissioner considers that itgsrd@gl to reform the law enforcement
institutions fully in line with European standardecause maintaining public order is
tightly intertwined with the deprivation of libertgnd it is often during investigation,
detention and imprisonment that human rights viotest take place. He underlines that
the police should both protect and respect hungingi

30. There are two principal security agencies, Wwhsbare responsibility for internal
security: the Ministry of Interior, which controlhe various police forces, and the
Security Service of Ukraine (SBU), which is respblesfor intelligence gathering. The
Prosecutor's Office while being an independenttirtgin is also considered as a “law
enforcement agency”, certainly because it hasmethuntil now the function of pre-trial
investigation.

31. The National Commission on Strengthening Deamcand Establishing the Rule of
Law is elaborating a Concept for a comprehensiverme in the sphere of criminal
justice, which includes a new criminal procedurdesa new law on the security service,
the reform of the law enforcement bodies and a tew on the public prosecutor’s
office. The working group on the development of ttoncept of the National Service
(Bureau) of Investigations was instituted in Mag905. The current thinking is that this
body will take over investigative functions fromettiProsecutor’s Office, but focus on
high-level and complex criminal cases only.

2. Ministry of the Interior

32. As suggested by the Minister of Interior hifisahy significant improvement of the
law enforcement agencies calls for both structwlahnges and an adjustment of
mentalities. Several important reforms had beenated by the former Minister. The
tackling of corruption became of utmost priorityhel Council of Europe has been
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working for many years on police ethics and humghts and has conducted a series of
cooperation activities in Ukraine, including thebpaation of the European Code of
Police Ethics in Ukrainian. The Commissioner undes that efforts aimed at reducing
corruption should be pursued. Four key issues vewuehed upon during the two
meetings with the Minister.

33. Firstly, the law enforcement agents are imbweth the Soviet notion of
effectiveness. The success of the criminal justggtem used to be measured by the
number of cases solved. This kind of aim leadsnt@wathoritarian model of control and
decision-making. This easily results in human gghiblations because an agent seeks
conviction at any cost.

34. Secondly, training and education programs e Police service provided by a
network of training and research institutions cont@n imbalance between theory and
practice. Little time if any is devoted to traigim communication skills and methods of
working with the general public. In addition, acstg emphasis lies in teaching the law
rather than providing training relevant to the negments of being a police officer.
Theoretical education needs to be matched withtipeddnstruction. The Ministry of
Interior officials expressed their wish to introéua system of competitive recruitment.
This might ensure more qualified staff, more likedydeal with cases respecting human
rights standards.

35. The third difficulty encountered is the lack fahding. Law Graduates most often
decide to provide their services to the privatea@ewhere pay and conditions are far
better than those offered in the Police Servicee Ttk of funding of the Ministry
represents a problem in its functioning. Some eflibhdget shortfall is made up by local
government subventions. The current Minister reassithe Commissioner that he
“would seek internal possibilities of financing’s & seemed impossible to secure the
necessary funds from the State in 2007. The Conmnissnoted that the inability of the
State to properly fund and maintain the police ledgo a reduction in the ability to train
reliable police officers and criminal investigatorfhe Commissioner met several
investigators in Brovary (Kyiv oblast) working oomraplex time-consuming issues who
were paid the monthly equivalent of 115 Euro. Them@issioner underlines that the
police should be adequately staffed, trained andédd.

36. Fourthly, the Commissioner is concerned withcpacapacities to efficiently manage
information. It was indicated during the discusswith heads of parliamentary political
groups that police were unable to treat compldnois the public in time. Moreover, the
police forces lack an efficient electronic netwook internal communication and
storage/sharing of collected data in real time dogethe whole country.

37. On the positive side the NGO community undedithat the Ministry of Interior has
become more open and willing to cooperate withl @aciety organisations on human
rights issues. The creation of the Public CourailHuman Rights in December 2005 by
the Ministry of Interior is a major achievement.eTRouncil is an advisory body on
human rights issues composed of high officialshef Ministry, human rights activists
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and researchers. It can create expert and workioigpg and conduct monitoring of the
Ministry of Interior bodies, focusing on the righisiring arrest, detention, inquiry and
investigation, respect of rights during electiongising awareness on human rights,
prevention of domestic violence, rights of migraamsl asylum seekers, rights of minors,
respect of private life, respect of the right ofembly and legal review and drafting.
Public councils started operating at the regioeatl as of June 2006. On-site monitoring
of police stations and pre-trial detention cenisesarried out on a permanent basis by
mobile squads, which include representatives aof society. The NGOs reported several
difficulties encountered by public councils and n@lsquads. In some regions, the heads
of the Ministry of Interior departments allegedtiet to minimise civic control, trying to
appoint their people or subordinates instead of dmumights activists in the public
councils. The Minister pledged his commitment tdtfar develop co-operation with civil
society and support the effective functioning oblpu councils and mobile squads. The
Commissioner believes that the operation of pubdioncils contributes to bridging the
gap between the society and the police and to imgpomnfidence in the institution. It
plays an important role in instituting democratientrol over the police. The public
councils and mobile squads should be supportedyset special attention. They can be
an example for other countries.

3. Arrest and detention

a) Arbitrary arrest and detention

38. The number of cases of arbitrary arrests amehtlens has steadily decreased these
past few years. The Commissioner was informed enLtiv region that all persons were
detained on court orders in 2006 (as required by 285 of the Criminal Procedure
Code). Nonetheless arbitrary arrests are stillegfriéquent, and the representatives of
Roma community complained about them. Several judgsmof the European Court
concern arbitrary arrest and detention, in paric&alov, Nevmerzhytsky, Dvoynykh v.
Ukraine’. The relevant legislative provisions leave too muaiscretion and leeway to
police officers. The arrest of a person suspecfecbmmitting a crime is regulated by
Art. 106 and 115 of the Criminal Procedure Codegdly, the police may detain a
person for up to three days without a warrant. ffinee-day limit prescribed by law for
custody is often not respected in practice becahbsecourts that authorise longer
detention cannot cope with the heavy workload. Tleustody can last for months. Pre-
trial detentions decided by a court, legally sholast up to two months but may be
prolonged by a judge for two months (if the invgation cannot be completed) or nine
months (for “grave” or the “most grave” crimes).dases involving exceptionally grave
offences, the Prosecutor General may petition gguaf the Supreme Court to extend the
period of detention to 18 months. There is a pd#silto appeal a court’s decision on
pre-trial detention to a higher instance. The Cassianer noticed that in practice, not
only are people detained longer than provided fprthe law but they also fear to
challenge their arrest and detention.

" Salov v. Ukrainef 6 September 200Bjevmerzhytsky v. Ukraired 5 April 2005;Dvoynykh v. Ukrainef 12
October 2006
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39. The Commissioner noted from the conversatiorhéle with the detainees in a
number of penitentiary institutions that accordiogthem, police officials quite often
advised detainees not to ask for an advocate. M¥rtie persons detained, including
minors, reported not to have seen an advocateheAsame time there is a right to legal
representation in Ukrainian legislation. Art. 21 thle Code of Criminal Procedure
provides for the right to legal defence and stdtasinvestigators, prosecutors and judges
have the obligation to make detainees aware ofritjig before the first interrogation. In
addition, Art. 5 of thd.aw on Policegives suspects the right not to make any statesnent
until their legal counsel is present. In case d@ifa on the part of the police to inform the
suspect of his/her rights, she/he or the family egply to a court for redress and
compensation. Moreover, Art. 45 of the Code of Q@mah Procedure provides for
compulsory participation of an advocate in a sesfesases, in particular for the suspects
who are minors or persons with disabilities. Then@ussioner recalls that the right to
legal counsel is one of the key norms for a faal tunder international human rights
standards and should be effectively enforced.

40. Art. 106 of the Code of Criminal Procedure iieggithe investigator to present the
detainee with a report which explains the reasamsafrest and also explains the
detainee’s rights. After interviewing several de¢@s, the Commissioner was led to
believe that the legal provisions are not followed practice systematically. The

Commissioner urges information to be provided withdelay in a systematic manner in
simple and non-technical language to the arrestadl @detained persons. All law

enforcement agents should present arrested anthetktpersons with the list of their

rights, including those rights which provide keyfegspiards against torture or ill-

treatment. The Constitution requires that officialstify family members immediately

concerning an arrest, but in practice they oftemndbdo so. A detainee of one of the
ITTs (Izoljator tymrasovoho trymannja)a police detention facility visited in Brovary,

said his family was not informed about the chandethe place of detention. The

Commissioner considers those violations unacceptarid calls on the Ukrainian

authorities to prevent them in the future.

b) Premises of the ITT

41. The Commissioner visited a police station amd ETTs in Brovary (Kyiv oblast).
The cells at the police station where detainees bwyheld up too three hours had
recently been renovated following new security rarespite insufficient ventilation,
they seemed to be in relatively good condition.e TTommissioner can only hope that
this ITT represents the majority of the faciliti@he Ombudsperson, however, informed
the Commissioner that many of the cells in Ukraugee in a deplorable state.

42. The Ministry of Interior runs 501 ITTs. A buithd) renovation program was instigated
in 2005. Conditions in 269 ITTs have been improkexkently. Apparently the monitoring
of NGOs has greatly contributed to that. It wasorggd that the Ombudsperson has
supported the construction of an ITT in the cerdfeKyiv in line with European
standards. Five new ITTs have been built in Kharkimipropetrovsk, Kivohrad, Kyiv et
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Mariupul. The Commissioner calls for further impeovent of medical and sanitary
conditions in pre-trial detention facilities.

c) Torture and ill-treatment

43. Acts of torture constitute a criminal offenae Wkraine. In 2005 the Ukrainian
Parliament (Verkhovna Rada), adopted laws whiclengthened the prosecution of
perpetrators of torture, the respect of rightseththees and arrested persons as well as a
Law which ensured the right of detainees to cowadpwith the ECtHR. This legislative
improvement is welcomed by the Commissioner baiag to be matched by proper and
systematic implementation. Ukraine has ratified tBeropean Convention for the
Prevention of Torture and Inhuman or Degrading Tneant or PunishmeCETS 126)

in 1997 and its two additional protocols in 200lheTUN Convention against Torture
and Other Cruel, Inhuman or Degrading TreatmenPamnishmenentered into force for
Ukraine in 1987.

44. Despite these achievements practically all ©emmissioner’s interlocutors,
including heads of parliamentary political grouperesentatives of law enforcement and
civil society confirmed that torture was widespread Ukraine. In the General
Prosecutor’s Office the Commissioner’s interlocatanderlined a distinction between
police violence and torture. They believe policelemce is frequent, not torture. It was
stated that 61 police officers were convicted folige violence in 2006. The NGOs
reported that racially-motivated police violencesweequent in particular against Roma
and dark-skinned people. The NGO community exptepsssimism as to the possibility
of radical positive change to the situation in tiear future.

45. One of the explanations of the practice ofutr@tmentioned during the discussions
was the Soviet indicator for police statistical r{“paper”) productivity. The percentage
indicator no longer exists but continues to infleepolice attitudes. Moreover Art. 96 of
the Code of Criminal Procedure providestea of guilty,javka z povynnojuNGOs and
judges reported that in order to obtain this typplea, which is a confession, torture was
often used. It was indicated that in practice t@twas not punished adequately. The
Commissioner underlines that the occurrence oltercasts a shadow on Ukrainian
democracy. New comprehensive policy backed by segtdaining and appropriate
control should be implemented to prevent the oemnae of torture and change the
attitude to work performance. A guilty plea shoualot be used as the main evidence in
court. All cases of abuse should be systematicalystigated and the perpetrators
brought to justice. The Commissioner believes thatmobile groups and public councils
should increasingly focus on the issue of torture.

VI. Penitentiary system (including S1ZOs and colonies)

1. General observations

46. The penitentiary system has been removed fracompetence of the Ministry of
the Interior, but has never been transferred toMirestry of Justice as required by the
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commitments of Ukraine taken during accession ® @ouncil of Europe. The State

Department for the execution of sentences waseanteéat1998 as the central body of the
penitentiary system, with a special status subatdohto the Cabinet of Ministers. The

Control of the SIZOs has been transferred from $eeurity Services to the State

Department. The penitentiary system is chronicatigler-funded. While appreciating that
the State financing has been increasing steadily, Gommissioner urges the State to
continue improving conditions of detention. Salaffier staff should be raised in order to
ensure integrity and education should be promoted.

47. The monitoring of civil society is insufficienthe Commissioner underlines that the
monitoring by civil society is essential for thecsassful reform of the system. The public
council should be made operational as soon aslgessid mobile groups instituted and
supported in the penitentiary system as it is darthe Ministry of the Interior system.
The Commissioner also remarked that an alarmingbeurof convicts are very young.
Apparently many were drug users. There seems t@ laek of state funding to ensure
education for the inmates. The Commissioner caltsspecial attention to be directed
towards this category of prisoners. Schooling foodl variety for juveniles should be
improved and sufficient time for outdoor activitiensured throughout the country.
Finally, the Commissioner also noted a lack of @ational activities for men and lack of
efficient measures for re-socialisation/reintegnatof former prisoners. In the colony in
the village of Zaklad, near Lviv, all the educational activities were @adrout by
volunteers.

2. Overpopulation

48. Overcrowding in the penitentiary institutiossane of the most troublesome issues.
This was particularly noticeable in the Lviv and é€3da SIZOs visited by the
Commissioner. The overcrowding is linked to thexgkh of proceedings. The
Commissioner, however, did take into account anttameed the fact that despite an
important degree of overcrowding of prisons, thenhar of prisoners has considerably
decreased. The leadership of the Department foexkeution of sentences said that the
number of prisoners was 209,000 in 1999 compardd 19900 today. At the same time,
the number of penitentiary institutions remainee game. It was reported that this
decrease has been made possible by the systerakgise of persons imprisoned for
petty offences through amnesty and pardons by tesident of Ukraine. The detention
rate remains one of the highest in the world amthéu effort is needed to cope with the
serious level of overcrowding. The draft law oreaiative punishments was reported to
be under consideration of parliamentary commissidiigee Commissioner urges the
Ukrainian authorities to institute and promote ra#tive punishments, such as
community service, reduced sentences in cases ad gehaviour, and liberation on
parole.

3. Premises

49. The Commissioner noticed that many penitentignstitutions buildings were
dilapidated and in a poor state of repair. Thhgytdo not offer sanitary and other
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special international requirements. The detaingdas Commissioner met mostly

complained about the lack of light, bad ventilatisystems, undernourishment, poor
sanitary conditions, lack of beds and failure tgasate inmates with infectious

contagious diseases. When visiting detention centmeLviv, Odessa and Kyiv, the

Commissioner was concerned that not a single cetl Buropean standards. One could
see the traces of humidity on the walls. Thenasiwere in a appalling state of repair
spreading a stench throughout the whole cell. &hisronment is not only unhealthy for
the inmates, but also undermines their right toestain degree of dignity. The

disciplinary cells were even worse. The Departmentonsidering the possibility of

negotiating with private investors for the constimt of new prison facilities outside

Odessa in exchange for acquisition of land plotgha city centre. There are four
penitentiary institutions in the centre of Odeskas planned to transfer Lviv SIZO

outside of the city.

4. Medical treatment

50. The Commissioner welcomes Government's effartsed at improving medical
treatment of prisoners. According to the authasititnere has been a 38% reduction of
people infected with TB in the last four years.tHad cases have been reduced by half
(seeMelnyk v. Ukrain®. The Cabinet of Ministers decided that specihlalishments
for sick convicts should be built over the 2005-QQferiod. The State Department has
started to implement the World Bank (WB) programtfe control of TB and HIV/AIDS

of convicts. Medicines for®iand 2 stage tuberculosis were made available through
cooperation with the International Monetary Fundl ahe WB. Nevertheless, many
shortcomings remain. The Commissioner considemsnécceptable that inmates who
have contracted contagious illnesses often seredr tbentences with others. The
authorities justify the situation by a lack of resmes. The Commissioner underlines that
the inmates should regularly be tested for HIV/AID®e representatives of NGOs in
Odessa reported that the Department had no mooeakabies for testing HIV. Ukraine
has been condemned several times by the EuropeanfcoHuman Rights, in particular
in the case oMelnyk v. Ukraine(Article 3, violation in respect of lack of medica
treatment and assistance provided in detentionhéo applicant who suffered from
tuberculosis) and dflevmerzhitsky v. Ukraif€Article 3 violation in respect of forced
feeding of the applicant without established mddiezessity).

5. Women in detention

51. It would appear that women in detention cenéresafforded better conditions than
men. Indeed, in the Chornomorsk Correction Cenff&, the Commissioner had a
positive opinion of the conditions for women. Hystwomen who are pregnant when
convicted can have their child within the institutifor the first three years of the infant’s
existence. The quarters reserved for the infaoteeyed a child-oriented atmosphere.
The child is then sent to his or her family, to aster home or to an orphanage.

& Melnyk v.Ukraineof 26 March 2006
° Nevmerzhitsky v. Ukrairaf 5 April 2005
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Unfortunately, the child can then only visit the threr several times a year. The fact that
women can stay in contact with their children isipee and represents a step forward
towards reintegration, which is the ultimate gofthe judicial system, but this measure
is not sufficient. Secondly, in the same vein, wanaee able to work and earn a living
from the work they carry out within the prison. iJls another measure that can ensure
future re-integration into society. The Commissionas only able to visit one institution
for women but hopes that the encouraging condititrese are replicated in other
institutions.

VIl. ETHNIC MINORITIES
1. General Observations

a) Introduction

52. While there has been some progress towardtf@atment of Ukraine’s ethnic

minorities in recent years, the Commissioner ndtipgoblems remaining related to
discrimination, more particularly against Roma,n@an Tatar and Jewish communities.
Even Odessa, which is known as a multi-cultural, diices problems. Indeed, the 133
minority groups cohabit peacefully, but there afi# extremist movements. Issues of
political representation and minority language tesgain unresolved.

b) The drawbacks in the legislative framework

53. The protection of minorities is broadly enskdnn the Constitution and other pieces
of domestic law. The Constitution (Art 11) promoti#ise development of the ethnic,
cultural, linguistic and religious identity of afildigenous peoples and national minorities
of Ukraine”. It specifies that there cannot be aniyileges of restrictions based on race,
colour of skin, political, religious and other 8, sex, ethnic and social
origin...(Art.24). Similar provisions are contained the Law on National minorities in
Ukraine (Art.18) and in thd,aw on local self-governmergArt.2). Ukraine ratified the
Framework Convention for the protection of Natiomdihorities in January 1998. The
Additional Protocol to the Convention on cybercrjmencerning the criminalisation of
acts of a racist and xenophobic nature committedubh computer systentgas been
signed but not yet ratified. Provisions specifioionorities are, however, insufficient in
domestic law. Furthermore, a number of relatedslawnly apply to Ukrainian citizens.
The Convention itself is applicable to all people Wkrainian soil, regardless of their
citizenship.

54. Domestic legislation contains a series of miownis designed to counter the
incitement to racism, ethnic and religious hostilin particular, incitement to racism or
religious hostility is punished by Art. 161 of t@eiminal Code. The sentences are rather
heavy, five years of imprisonment or two years afrective work or 50 months wages.
This piece of legislation requires the proof of ré&dit intention”, but such proof is
virtually impossible to administer. As a resulhetECtHR has received numerous
complaints regarding this law. Another legal psiemn, Art. 18 of theLaw on Printed
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Mass Communication Media in Ukrair@lows for the suspension of publication for
“stirring up racial, ethnical or religious hostyfit

2. Racism and Discrimination

a) Roma

55. According to the latest 2001 official censingeré were 47,600 as compared with the
NGO count of approximately 400,000. According taRoNGOs it is difficult to present
exact figures because a great number of Roma gisteeed as Slovaks, Hungarians,
Moldavians or Romanians in the border areas.

56. Mr Dmytro Grygorychenko, who is a member of &leUkrainian Union of NGOs
“Congress of Roma of Ukraine”, founded in 2002 tipgrating in the Council of Europe
Experts' Committee on Roma, Gypsies and Travel{t&-S-ROM), presented the
Commissioner with some background information altbatRoma’s regrettable situation
in Ukraine. Key problems reported were the follogriviolence from state and non-state
actors, racial profiling and racial discriminatian criminal justice matters, racial
discrimination in social matters such as healtle chousing, education and employment
and lack of personal identification leading to rmarticipation in public life. These
problems were discussed and for the most part roefl when talking with a Roma
community near Odessa.

57. The Commissioner visited a Roma village in ¢lskirts of Odessa. The living
conditions there were miserable. The Commissigni@terlocutors reported systematic
power cuts, which result in a lack of heating aletteicity at night. The food in the
refrigerators goes bad, and the families then sd@iften food poisoning. The community
complained that in such conditions the childrenemenable to do their homework. The
dwellings allegedly had half the water-supply fiaieis of those used by the rest of the
population in the region.

58. It was reported that hostility directed towdrd Roma population leads them to leave
the region, and when the communities are not dresgay they are relegated to remote
areas. The physical location of the communityectt the general mentality of exclusion
with regard to the Roma. The Roma are far awawy fabeas where they can stock up on
food supplies. They have to walk at least sevdéonietres to reach a market. The
children must cover that same distance to gethoac During their journeys, the Roma
are often subject to arbitrary questioning by tleéice. They must submit to random
digital testing. Fraudulent behaviour by the poleas also reported. Thus, recurrently
when the Roma, most often women, come to the matket police place illegal
substances in their clothing and then arrest thethagk for money in exchange for their
release. From time to time, the police also cohdais in villages and justify such
operations by characterising them as “prophylaatiton” due to increased criminality.
These are clearly discriminatory practices thattroaase.

59. One of the most alarming problems is educat8# can neither read nor write; only
2% have a higher education. The lack of accesduoation leads to discrimination, thus
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participation in mainstream economic and socialvdigls becomes quasi impossible.
This is a disadvantage that has life-long consecpgerand presupposes a form of
segregation toward the Roma, whose children witl meve the same opportunities as
their neighbours. Thus, according to NGOs, moen t80% of Roma are jobless. This
unemployment level can only lead to further prolder®ne relates to the fact that
medical treatment is expensive. It was reported tthaeliver a child in a hospital costs
USD 500; to undergo a hernia operation costs USDO2@he Roma cannot afford

medical treatment.

60. The project “Protection of Roma in Ukraine atbkuring their access to justice”
supported by EC and Renaissance Foundation andinated by the European Roma
Rights Centre (Budapest) has been implemented k. Fifteen Roma rights
advocate centres are working under the auspicésegbroject throughout Ukraine. The
State set up a State Roma Programme to counterne®land promote education and
culture. However, this project lacked the suffitcipablic funding for its implementation.
The failure to integrate the Roma socially as dmiet minority of Ukraine is of great
concern to the Commissioner. He strongly encowaggerious undertaking of a realistic
“Roma programme” to ensure their societal integrati This includes: support of small-
scale businesses, ensuring work places, ensurgegs¢o schools for all and a quota for
access to higher education, the assembly and ptiblcof textbooks in Romani, and
access to infrastructures.

b) Crimean Tatars

61. The Crimean Tatars represent a unique casekiaing of an entire ethnic minority
that was deported during Stalin times. Their sadé&urn was only allowed after
independence, but problems persist. In April 200@ecommendation was passed by
PACEY for the return of the deported Crimean Tatar peophe Commissioner met with
a representative of the Parliamentary CommitteeHi@man Rights, National Minorities
and Interethnic Relations, Mr. Refat A. Chubarotpvis an activist of the Crimean Tatar
movement and a member of the Verkhovna Rada. Ttex Explained that the authorities
fail to understand the spirit of the resolutiontive sense that they allow the return, but
then do not facilitate a social re-integration iatwiety.

62. After deportation to Central Asia, 98% of theini@an Tatars who returned to

Ukraine have received citizenship. The returdasvsand comprises practical difficulties

mostly of an economic nature. Despite the retura gfeat number of Crimean Tatars,
out of the 260,000, 100,000 still remain outsidedilkian borders. The Commissioner
was informed that 250 to 4,000 return every yedtribution of land remains one of the

most sensitive problems. It is a point of tensiathvhe local populations, represented by
local authorities, where the Crimean Tatars arerlgomepresented due to lack of

participation. Land remains the most acute econoisstie together with a 60%

unemployment rate.

1 Recommendation n°1455, report 8655
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63. Access to education constitutes another difficThe Crimean Tatars suffer from a
shortage in the number of schools: 15 Crimean Tsthools for 40,000 children of
school age. In addition, they complain of the @aging use of Russian. They are only
taught in Crimean Tatar from the first to the fobuform, and it remains the second
language taught after Russian. In Sebastopol, thezeonly two universities where
teachers can train to teach Crimean Tatar liteeaturd they would like to extend the
training to the humanities in general. Accordingtte interlocutors of the Commissioner,
the textbooks appear to be of poor quality. Assalltethe deficiency in education does
not allow the Tatar minority to exercise its righssuch. Without education, an ethnicity
can easily disappear, according to certain NGOs.

64. In June 2004, the Verkhovna Rada, (360 mendid?arliament in favour), adopted a
draft law on the recovery of the rights of peopgleported on the basis an ethnic feature.
This law encompassed provisions aimed at sociatagiation of the Crimean Tatars, but
it was vetoed by the President. The redraftedisastill pending before Parliament and is
awaiting a second reading by the Committee thatksvasn minority issues. The
Commissioner insists on the adoption of laws engblsocietal integration, more
particularly through the restitution of land, oét@rimean Tatars.

c) Anti-Semitism

65. When meeting with representatives of the Jewmhmunity, the Commissioner’'s
attention was drawn to the fact that anti-Semitmvements seem to be a worrying trend
in Ukraine. Skinhead groups are starting to emelbgeing meetings with NGOs, it was
reported that MAUP (Interregional Academy for Parsel Management) fosters anti-
Semitic hate language and slogans. While beibgrea fideuniversity, the MAUP also
seems to be a centre of anti-Semitic propagandeshwd headed by a leader of a far-
right party. The main problem with this institutisthe close ties it has with individual
politicians, from different political blocs. Theiga true risk of the anti-Semitic epidemic
advancing beyond individual politicians.

66. According to the Commissioner’s interlocutdrere was no actual response to the
phenomenon because the problem was deemed to bminmfr importance. The
Commissioner was informed of the legislative gagt #xists; the Jewish community has
no specific tools at its disposal to counter amtingic propaganda. A more general tool
could be Art. 161 of the Criminal Code but, as ihsmemarked upon above, it is
inoperative. The Commissioner stresses the fatttlsapportive legal environment is the
first step required to bring about change neededfight anti-Semitism. The
Commissioner fears that the old demons will reawake

d) Foreigners originating from Africa and Asia

67. As in a number of other European countries, gx@ad of xenophobic trends in
Ukraine is endangering ethnic minorities. Followitige pattern of neighbouring
countries, Ukrainian racist movements are attackiadg-skinned foreigners, eliminating
their hope for a better, more secure life in a pé host country. Most of the time the

22



CommDH(2007)15

criminals are arrested, but rapidly released byptilee, who was reported to take bribes.
In other cases, the attacks are judged not to bept®bic, but the doings of hooligans, in
order to cover up the true current situation fréma ¢yes of the international community
and of the Ukrainian population.

68. As mentioned above, the legislative gap is afrihe reasons for the lack of tackling
of this problem by the police. Indeed, there is specific legislation on racism and
xenophobia, but discrimination on this basis ishfsited by the Constitution. Therefore,
in this context, the responsibility of law enforaemh agencies and of the courts is of
particular importance. These structures shouldelbsigsed at all levels to react firmly to
any expression of this unacceptable scourge inegoci Ukrainian society and most
especially its elite cannot stay blind to this peo. Thus, the Commissioner was
pleased to witness the strong will of the Minisbérinterior to forbid racist acts to go
unpunished. The legislative gap might be an expiamdut not an excuse. Indeed, the
ECtHR as well as the case law of the court prolmaie speech, racism and xenophobia.

69. In February 2006, a presidential decree sentgp-ethnic relations based on Council
of Europe standards but it still needs to be imgleted. The Commissioner considers
that the problem of insufficient knowledge and aswess of discrimination issues among
law enforcement authorities and the judiciary sbidu remedied by proper training of
the employees of these bodies. Proper trainingeikéystone for change.

3. The language problem, with particular reference tahe Russian minority

70. On 2 May 1996, Ukraine signed the European t€hdor Regional or Minority
Languages and ratified it on 19 September 2005.pFimeiples enshrined in the Charter
can be found in Ukrainian legislation but Ukraineeds to bridge the gap between the
legislative provisions and their implementation.eTGommissioner deplores Ukraine’s
delay in submitting its second state report toSkeretariat of thEramework Convention
on National Minoritiegsubmission was more than two years late).

71. Legislation concerning the use of a minorityduage as a language of instruction in
education seems appropriate. However, the critenbricompact living” used for
secondary school is rather vague and has to berbdéfined. For university, the
requirement is somewhat clearer because the mynmwist constitute a majority of the
population or the minority language has to be usethe majority of the population. The
Law on TV and Radio broadcasting Art. 10 provides that at least 50% of the orti
wide public service and private broadcasting mstabJkrainian product, i.e. national
audiovisual or Ukrainian artists. The minority laragie broadcasting can only be used in
certain regions if the numerically prevalent loe#thnic minority lives closely grouped
together. This wording is not clear and leaveseafgdeal of discretion to the licensing
authority.

72. The language issue is of significant importancegkraine. It is therefore essential to
have a set of clear rules with regard to the useiabrity languages. Improvements to
the existing legislation would be welcome. They \oprovide greater legal certainty
and sustainability to existing arrangements.
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73. According to official statistics, in Ukrainep@oximately 17% of the population is
ethnically Russian. The industrial eastern and st parts are mostly Russian-
speaking. In the Western part of Ukraine, Russsaa minority language. In the city of
Lviv, visited by the Commissioner, there are fiveisRian minority schools and two
Polish schools. The Commissioner was received timeRussian-language school n°52.
The level of education of that school was repotiedneet very high standards. The
Commissioner was able to make that observation dlfnfiiom speaking to the pupils
about the excellence of the education. Subje@darght in Russian and Ukrainian is
taught as the national language from the first form

74. The diversity of the pupils was impressive. itcemprised Russians, Ukrainians,
Jews, Poles, Tatars and Bulgarians. Besides it§-oulural attributes, the school had
established a highly sophisticated system of studepresentation. Students of all ages
participated in the drafting of a school Constauati A legal bureau was put in place in
1998 in order to acquire and transmit more humgimsiknowledge. A “parliament” with
different committees, whose members are elected aft election campaign, ensures the
respect of human rights and represents the stumtaht at the student/teacher Council.
The Commissioner was highly impressed by the osgdioin of this school and hopes
that it is a reflection of minority schools in thest of the country. He considers it a model
that could usefully be replicated elsewhere.

75. At the same time, the delegation received smgieations that pressures and threats
were occasionally exercised on Russian-speakingavau Russian cultural centres in
the Western part of Ukraine by some nationalistresmist groups, with a view to
opposing the use of the Russian language. Any attéonpoliticise the use of minority
languages or to instrumentalise that question mermorto revive tensions should be
strongly resisted.

VIIl. ASYLYM SEEKERS AND MIGRATION

1. General Observations: Migration trends in Ukraine

76. The May 2004 European Union (EU) enlargemenaidiint Ukraine to the forefront of

international migration. Not only is it a trangibuntry, but it is also a country of

destination. In January 2002, Ukraine accededadl®b1 Convention for the protection
of refugees and its 1967 Protocol without any nest@wns. Thus, Ukraine became the
143rd state party to the Refugee Convention, bsitnod adopted any of the other United
Nations (UN) conventions for the reduction of diedeness and for the protection of
refugees.

77. As the first important step in increasing goweental support to refugees, in
February 2004, the Cabinet of Ministers approveplam of activities to facilitate the

adaptation of refugees in Ukraine. This plan presidarious legislative amendments to
create an environment favourable to the integradiorefugees. Ukraine is an appealing
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transit country for asylum seekers trying to fireduge in the EU and for migrants on
their way to the west. It is a strategic pointvwen Asia and Europe. According to
governmental statistics, 2,346 recognised refugesided in Ukraine at the beginning of
2006. Almost 52% of them originate from Afghanist@8.3% from the former Soviet
Union and 13.3% from Africa.

78. On the western border of the country, a graatber of migrants fail to enter the EU
and are turned away by Slovakia, Hungary or Poldink three abovementioned EU
countries have signed bilateral readmission agra@mmeith Ukraine. A readmission
agreement with Russia is also expected to be cdedluFurthermore, negotiations have
also been launched between Ukraine and the Eurdpeiam. Ukraine is willing to have
readmission agreements in exchange for facilitatiregissue of entry visas for certain
categories of citizens. These negotiations ar@iogg but in practice it seems impossible
for Ukraine to cope with the increasing numberllefal migrants.

79. Since November 2004, Slovak border guards lmaveled back migrants to their
Ukrainian counterparts on a fast track, not allgyvihe migrants to undergo proper
procedures. It was reported that there were nogréters, no legal council and no way to
challenge the decision. In 2004, 3,987 out of & @igrants were sent back from Poland.
The Polish authorities said that the non-refoulenpeacedure was always followed, but
this is hard to imagine in 48 hours. Once back knaihe, the migrants are detained for
13 days in an unidentified location on the Ukramnizorder. They are then moved for a
month to the Transcarpathiadakarpattjg accommodation centr®avshyngfor men).
According to NGOs, the refugees suffer there frarsh living conditions.

80. The main challenge to refugee protection ecl bf understanding of asylum seekers
and refugees by the host community. During the N@e€etings, it was reported that
Ukrainians view migrants as illegal economic thseatthem. This general mentality can
perhaps explain the dysfunctional reception prosedar migrants in Ukraine. It was
mentioned that an overwhelming majority of migraat® economic migrants, their
purpose is not to seek asylum.

2. Legal standards and their limits

a) The current legislative framework

81. Ukraine faces a double challenge: firstly, ititernal legal system affecting migrants
is dysfunctional, and secondly, there is an in@dasumber of migrants. It is difficult
for a country that was part of the Soviet Unionetgablish laws on migration because
migrants were non-existent for so long. This hgvireen said, 15 years have passed
since the end of the Soviet Union, it is therefdifécult to blame the shortcomings of the
system on the past.

82. In the past five years, Ukraine’s immigratiaw$ have undergone improvements. In
2001, the amendment to the law on Refugees intemtiuthe notion of family

reunification and special treatment for unaccomgimhildren. It also provides that the
same social and economic rights should be affordeefugees as to Ukrainian nationals.

25



CommDH(2007)15

83. Draft lawson Refugees and Persons Eligible for Subsidiary dmanporary
Protection and on Introduction of Amendments tolther on Legal Status of Foreigners
and Stateless Persorisve been elaborated and are now being reviewecklbyant
institutions. These two draft laws recognise thertglomings of the current laws. They
introduce complementary protection, a definitiorlexfal representation, an ldentification
Card for the whole asylum procedure period, no yddiar the consideration of
unaccompanied minor applicants, and they providdthe submission of application in
the languages of refugees, better access to arpreter, greater role for the United
Nations High Commissioner for Refugees (UNHCR). Séhdraft laws, however, fail to
include provisions on United Nations High Commisgiofor Refugees (UNHCR) access
to refugees’ individual files and a time frame fobe transmission of asylum to Migration
Service bodies. Finally, there is no provisionweimg protection against torture or loss
of life in case of a failed procedure of an asykeeker.

b) Structural limitations in the system

84. There is a State Committee on Nationalities Btgration (SCNM). During the
Commissioner’s visit it was still part of the Mimg of Justice, but was expected to be
transferred to the Ministry of Interior. Unfortuedt, constant reform and restructuring
together with changes in personnel and the ladkanfing to treat the migration cases,
results in a lack of coherence in the approachntdiyethe different agents in charge of
migration issues. This was strongly highlightedtbg people the Commissioner met at
the SCNM.

85. They identified two factors that cripple theoper functioning of the migration
system, corruption and the lack of communicatiotwken the bodies in charge of
migration. Corruption can be explained by the lafksufficient funds allocated to the
civil servants in charge of migration issues. Agsult, migrants stand a better chance of
shortening the time of their detention if they harugh money to bribe the officials.
The lack of communication between the differentiesdn charge of migration issues
might also suggest that the task is divided betweemany different entities.

86. TheLaw on Refugeesbliges the State Border Service (SBS) and the stiniof
Interior officials to transmit asylum applicatiofiscluding those filed in detention) to the
Regional Migration Services (RMS) for processindteAthe RMS adopts a decision to
admit the application and issues the asylum segiRrthe appropriate ID, she/he should
be released from detention.

87. Thelnstruction on the procedures of handover of amglans for granting the
refugee status by bodies of the SBS of Ukrainef@amhrding them to the bodies of the
migration service approved by the SCNM and SBS in 2004, facilitatdae
implementation of the transfer of obligations bye tIEBS officials. When the
Commissioner met with a representative of UNHCR, ditention was drawn to the fact
that in practice, the transfer does not take pldbe. corruption issue arises here again.
The asylum seekers who can bribe the officials cstarbetter chance of having their
applications transferred to the RMS. The migratgervices are also faced with an
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understaffing problem. According to them the delayssending a great number of
applications is due to the heavy workload, mairdgduse the translation of applications
IS time-consuming.

88. With the restructuring of the SCNM that wasnletued in November 2006, whereby
the asylum function will most probably be taken gvwieom the SCNM, the issue of
transfer remains unresolved. The interlocutorsGbenmissioner met at the SCNM were
unable to tell him what the restructuring entaifgl now it is going to enhance the
handling of the migrants’ cases. As aforementionieely stressed the point that constant
restructuring does not allow for an organised aadrdinated handling of migration
cases. Instead of constantly restructuring the atimn services, the Commissioner
therefore urges the authorities to allocate the@ppate funding to those in charge of the
application process, thus, by the same token asidgesthe corruption issue. The
Commissioner welcomes the creation of public cdsramd urge the authorities to make
them fully operational. The anti-corruption plan ation for 2007-2008 should be
properly implemented and monitored in cooperatidth e civil society.

c) The Procedure

89. The right to seek asylum is secured by Art.oR@he Constitution, following the
procedure established by law for stateless andgioggeople. In practice, this provision is
inapplicable. Indeed, initially, Art. 9 of theaw on Refugeesnerely granted three
working days for asylum seekers as illegal entrémimpply for asylum and five days for
legal entrants. In May 2005, the provision “threarking days” was replaced by “without
delay”. The time frame appears to be couched iy vague terms; nevertheless, the State
Committee informed the Commissioner that this neswigion is efficient. Art. 12 of the
same law allows the authorities to reject a cldiat ts manifestly unfounded.

90. The State Committee explained that it must hdon its decision within a three-
month time frame, if the procedure does not reisuthe granting of the refugee status,
the decision can be contested by an appeal. Ifefusal of the refugee status is deemed
lawful, the migrant is then subject to the law dfrdine and can be deported. The State
Committee also highlighted the problem of the défece in status between refugees and
asylum seekers. The Commissioner strongly encosragepecific protection procedure
to be put in place for asylum seekers taking irmtwoant a realistic timeframe in order to
avoid delays.

(i) Access to counsel

91. Legal aid is not ensured for asylum seekergkraine, even if in theory they are
supposed to have access to legal representatiom @st via UNHCR. In order to have
that possibility, they have to undergo the Refugtdus Determination (RSD) procedure.
It is difficult for the asylum seekers to get irubhh with UNHCR legal council, and the
lawyers are faced with a number of cases that theyot handle due to work overload.
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In addition, a major challenge faced by NGOs praibonolawyers is the remoteness of
the detention centres and their difficult access.

92. The Commissioner was informed by the NGOsftleatlegal aid laws are expected to
be adopted by 2007-2008. The associated expensdd e covered by the Ministry of
Justice and would depend on each case (seriousfiesscusations and punishment,
hardship of the living conditions of the individeaktc.). The Commissioner was told by
UNHCR that the refugees are encouraged to hiragailawyers (friends of the officials)
at very high costs to speed up the procedure.i$hiasatisfactory, even if realistic.

(i) Interpretation

93. There are very few interpreters. Consequeatlylum seekers frequently serve as
interpreters for their peers. This represents &lpr because some people are provided
with no assistance, if there are no fellow asyl@®kers who speak their language. When
there is a lack of interpretation services, thengple of due process is breached.
European standards are not respected. It is negessaectify this situation. One can
imagine that the migrants coming from Asia or Adrievould experience extreme
difficulties in understanding the documents hanttedhem or the language spoken to
them.

d) Detention

94. Detention seems to be the main control proeedr migration. Potential asylum
seekers have difficulties in respecting the deadlnd therefore become illegal. This
type of administrative detention can lead to seribuman rights violations and is a clear
denial of the right to seek asylum. This right mslerined in the European Convention for
Human Rights, which has been ratified by Ukraineselems that in Ukraine, detention
represents a first resort instead of being a lasort. The UNHCR has drafted a set
number of comprehensive guidelines for the casesravbetention can be accepted: to
verify identity, to determine elements on which ttiaim is based, when travel papers
have been destroyed or to protect national secunitypublic order. Apparently, in
Ukraine, detention is used much more often, ovéitapthese recommendations. In any
case, detention should never be used to discoasdem seekers.

95. The conditions of detention were not discusséll the Commissioner but reports
from NGOs say that the conditions are poor dueadtt bf resources. Conditions similar
to those in prisons mentioned above also applyagalond centres. The centres are
reported to be overcrowded and consequently ntd Aiccommodate detainees: they lack
sufficient beds, linen and pillows. The situatigntihe most complex in the Western part
of the country, in the TranscarpathiaBakarpattjg region. There is an increasing
number of illegal migrants trying to cross the Vestborder and the largest facility for
the detention of irregular migrants is in the neamity of the border. Efforts have been
made to improve the conditions Bavshynobut there is a definite lack of space. The
accommodation limit should be 220 but the centterohouses 400 individuals. There is
also a problem concerning the splitting up of faesil The facilities do not allow for
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special units to try to keep the families together2006, the SBS was willing to open a
detention centre iChernivts in order to alleviatdPavshinds overpopulation. The plan
was not carried out due to the fears of the looglubation about the spread of diseases
and worsening of security in the region. The petioepof migrants by the local
population resurfaces here and illustrates the ssttyeto change the general mentality
vis-a-vis migrants.

96. The Commissioner deems that detention shouldsbd as a last resort, when it is an
absolute necessity following the UNHCR guidelinds.also encourages the introduction
of alternatives to detention. In addition, he tsubat the construction of new centres is a
priority and will be carried out in order to proeiduitable conditions for those migrants
who are in detention.

97. When examining the problem of the detentionnogrants, the Commissioner
observed that two elements required particularnatte: prolonged and arbitrary
detention and the lack of protection against tertur

(i) Prolonged and arbitrary detention

98. Asylum seekers should be promptly brought leefarjudge and should not be
detained for excessive amounts of time. Art. 5Shef European Convention for Human
Rights does not prescribe a length of time, but @ourt's case law says that the
procedures should be conducted with due diligence.

99. UNCHR informed the Commissioner that Art. 268 tbe Ukrainian Code of
Administrative Violations provides that, when fagei nationals are apprehended in
Ukraine, the State Border Guard Service must issaetention order. The Prosecutor
must be informed within 24 hours and confirm thdeor Administrative detention can
last 10 days. The detainees should be able toectugdl the order before the competent
authority within 15 days. In practice, the procedig almost never followed. UNHCR
also informed the Commissioner that in Ukraine,umnber of people, who had been
detained beyond the delays set by law, could bsidered to be in detention indefinitely
because they had no idea how much longer they wmiid custody. The Commissioner
was also told that the lack of resources did netgs allow the authorities to proceed to
deportation. The lack of funds contributes to th@gnged detentions.

100. In theory, the proper legal framework is imga but the implementation is not
effective. Several of the Commissioner’s interl@catcomplained of the non-respect of
these rules in practice. Proper funds should loeated to the migration services in order
to avoid these unacceptable delays that leaddga fno man’s land”.

(i) Lack of protection against torture

101. TheLaw on Refugee@Art.3) contains specific safeguards to protecipgbe at risk,
upon return to their country of origin, againstttoe or other forms of ill-treatment.
Moreover, theFramework Convention for the Protection of NatioMihorities (Art. 3)
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as well as the European Court’s case law do prdadsuch a protection. Consequently,
the Ukrainian authorities should ensure that tihes/igion is implemented. The failure to
implement this provision represents a problem lher €hechens, nationals of the Russian
Federation in particular, but also to other asylsmekers, such as Uzbeks. The Uzbek
government requested extradition of certain Uzkalonals who took part in the Andijan
events in May 2005. The Ukrainian authorities ategpthis extradition request.
However, asylum-seekers should not be sent battieyf are at risk of being tortured or
ill-treated. Torture and excessive use of forcerapwrted to be an established practice in
Uzbekistan. It is an international obligation fokrdine not to send back asylum seekers
that could be subject to that kind of ill-treatmefihe SCNM swept the issue under the
carpet when the Commissioner inquired and saidtii@gatzbeks had been in Ukraine for
months before even starting the procedure to seshurm. The Commissioner is
concerned about these recent events that illustnateUkraine is turning a blind eye to
the human rights situation in Uzbekistan and pdgsibother countries.

3. Integration of Migrants
a) Reception

102. A certain number of financial subsidies a@vjated. Migrants benefit from 17 UAH
(2.5 euros) as initial financial assistance. Thmoant is incredibly low; according to the
SCNM it should be at least 375 UAH (57 euros). €hsronly one operational reception
centre or Temporary Accommodation Centre (TAC) krdihe, which is in Odessa. The
reception capacity is estimated at 330 spaces W[¥0 asylum seekers were registered
by the asylum authorities in 2005. Currently, tkatce in Odessa can only accommodate
100 people instead of 330 (according to the UNH@Rate of its operations in Ukraine
from January- July 2006).

103. TheMukachevolTAC (80 person capacity), initially scheduled fgea in 2006, will
not be operational until some property issues aselved. In the meantime, the SCNM
initiated the construction of yet another TAC inamscarpathianZ@karpattjg region
(with a capacity of 50 persons) in tierechynDistrict. During the last visit of the
UNHCR to the region, it was informed that the camdion work is expected to be
completed by the beginning of 2007. It is self-ewidthat asylum seekers and migrants
need to have their basic needs provided for, asdhe not permitted to be employed. If
the state does not provide these basic needs asucbusing, food, water, the newcomers
are forced to resort to illegal work. The Commissio considers that the reception
mechanisms for migrants should be strengthened.

b) Integration

104. The naturalisation process seems to functidte gvell in Ukraine. Since 2002, 725
refugees have been naturalised. Tlaev on Refugeeguarantees social and economic
rights to refugees on a par with Ukrainian citizedsfferent mechanisms are in place for
refugees. Committees of refugee women, jointly it NGOsRokadaand Sympathy
provide venues for counselling, day-care, pre-stleacation, language lessons, etc.
The Government has not implemented any nationabragilan for integration. This
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process is covered by national NGOs and UNHCR. dlheve-mentioned NGOs also
provide monthly allowances to those most in nedthohigh refugee children and asylum
seekers have access to education, their scarc@maaomnesources diminish their actual
attendance. The Commissioner urges the authotiigaise awareness with regard to
migrants and to promote educational programmes wowe to their improved
integration.

IX. FUNDAMENTAL FREEDOMS
1. Freedom of expression and the Right to Information

105. Freedom of expression is an essential measutbe level of democracy in a
country. It is protected by Art. 32 and 34 of th@nGtitution. Since the Orange
Revolution, media outlets have been undeniablyr feel offer political diversity. All
NGOs the Commissioner had discussions with seeagtee about the progress in this
domain since 2004. According to them, state maaimn of the media, which was
systematic in the past, has considerably diminisate should, however, bear in mind
that the main influential radio stations and TV mh@ls are under the control of the state
or financed by a group of wealthy oligarchic inwest

106. Despite a true improvement of the situationedain number of problems persists.
At the NGO meetings in Kyiv and Odessa, several N§@esentatives reported cases of
journalists that had been beaten up and cases licgoinfluence that led to self-
censorship. These types of attacks tend to takee @athe local level rather than at the
national level. This illustrates certain inertia behaviours and resistance of local
administrations to the liberalisation of the med¥GOs also underlined the fact that
journalists do not undergo proper training they ad fully familiar with ethical
standards. They are also unfortunately in a vubierposition in society because they
most often do not benefit from contracts and rexzeixtremely low salaries.

a) Specific legal issues

107. A first problem stems from a law passed orVHY 2004 (Art. 195.5 and 212.5)
restricting the right to information. This law conges a certain number of amendments
to a series of laws in the Code of Administrativiée@ces. It limits the right of the press
to receive, use, disseminate and retain informafidwe press is restricted to information
“open to all’. Criminal and civil liability can béeld against journalists in case of
disclosure of confidential state matters. This kifidword of Damocles hanging over the
journalists’ heads is conducive to self-censorsimg limits access to information.

108. In the same vein, the new government had ptkdig govern in total transparency.
The government, however, still resorts on a regodesis to the adoption of secret decrees
temniksPACE and the Helsinki Federation noted that in520@0 secret decrees were
adopted and had a “not subject to publication” ripsion. This practice is associated
with the former president Kuchma era but it is mpdly still used on a smaller scale.
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109. According to the NGOs there is an accredmagooblem. Instead of being an
operational process, it seems to be an authonsgtiocedure only in favour of certain
people. If need be, a law or a decree should beduated to clarify the situation and
ensure equality of treatment of journalists.

110. Specific legislation in relation to electioerjpds is also of concern. On 7 July 2005
a Law on the Election of People’s Deputies of Ukraivess adopted. The section on the
right to freedom of expression considerably lintite possibility for political debate
during electoral campaigns. This law does not eragriany political debate: the failure
to ensure debate in the public sphere leads tonstrawtive and uninformed votes. The
Venice Commission has recommended changes, whecRdmmissioner urges Ukraine
to implement. The July 2005 law on parliamentagcgbns and the right to information
prevented the publication of opinions about theitigal parties running for election
without their consent. The candidates could theeefeuspend all such publications
during their electoral campaigns. This law was eghently amended, transferring the
right to suspend to the judicial authorities.

111. Although it is unquestionable that the sitathas improved considerably in the
sphere of freedom of expression, the Commissioneowages a continuing openness,
most particularly at the local level and changinig legislation that still contains
provisions that do not fully ensure full freedomexipression. Self-censorship can only
be avoided if there is a change in the generattitre of the broadcasting services and
protection of journalists’ and publishers’ rights.

b) The broadcasting structure: National Council on TVand
radio Broadcasting (NCB)

112. Questions also arise in connection with theoaggment and independence of the
members of the NCB, which is in charge of delivgrilicenses and of allocating
frequencie¥. It is made up of eight members, four of whom appointed by Parliament
and the four others by the President. The operatidhis institution should be reviewed.
At present, a single person’s veto can block thévides of the media. The
Commissioner was told that recent amendments leavtola reduction in the numbers of
reasons for dismissal of the Council members, whjgpears to be positive. However,
members of the Council can still be dismissed & Bresident or the Parliament is not
satisfied with their work. This possibility of disssal does not comply with the
requirements of independence of the media. The Uesmner wishes to underline that
an NCB that is not independent is likely to slowwtdothe full democratisation progress
of Ukraine.

c) The Particular case of Gongadze

(i) Brief summary of the facts

1 PACE had already called upon Ukraine to improwedbmpetition system when delivering licenses iméining
the obligations and commitments by Ukraine. Do&78p.70 (19 September 2005)
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113. Georgy Gongadze, a journalist known for thiceat slant he took on the actions of
the Government, was found dead in November 2006 his disappearance two months
earlier. His murder followed a severe criticismtbé regime and of the way the April

2000 referendum had been organised. He was mairlisped in the Internet paper

Ukrainska Pravda

114. The investigation behind this affair creategaditical crisis because there were
rumours that it implicated high ranking officialBhe Government tried to cover up this
incident and slowed down the proceedings by wittlingl forensic evidence. These
attempts to slow down the investigation contributethe climate of debate of the public
at the eave of the Orange Revolution. Officialhg investigation of Georgy Gongadze’s
killing is ongoing and it is President Yushscherskpledge to bring the perpetrators of
this heinous crime to justice.

(i) The inquiry under the new Government.

115. The Legal Affairs and Human Rights Committée®ACE deemed the Gongadze
case of such significant importance that it dedigtha Special Rapporteur, Mrs. Sabine
Leutheusser-Schnerrenberg to investigate the matterdepth. She stated: “the
investigation of the murder of the journalist igeat case for democracy in Ukraine. It has
also become important for the freedom of expressidaurope as a whole. If journalists
cannot feel safe when they are doing their joedoen of speech will be chilletf:

116. The Government asserted that it was condudirfgll-scale investigation into
Georgy Gongadze's disappearance. An evaluatidimeonvestigation by the Council of
Europe released in May 2005 concluded that therteffbad been sincere and in
conformity with general standards in democratidedtes. The proceedings are, however,
dragging on.

117. On 1 March 2005, President Yushschenko anmalurbat the three persons
responsible for the killings had been found andsted. All three were public servants of
the Ministry of the Interior at the time. To hawauhd those responsible for murdering
Georgy Gongadze is a major step; however, the figa®n should go deeper and find
the mastermind and the reasons for which such antevas not prevented.

118. Anad hoccommission was set up in Parliament for the ingasiton of this case. It
has been attempting to present its concluding resrniar Parliament but has encountered
obstacles for reasons of political expediency. lremhore, it is a procedural obligation in
Parliament to present a commission report aftemaofth period regardless of whether
there is a vote on it or not. Mr. Moroz, Parliamé&peaker, when speaking to the
Commissioner, declared that he sees the propestigagion of this incident as a personal
responsibility.

119. The Commissioner met Georgy Gongadze’s widpanthis return to Strasbourg.
Mrs. Gongadze as well as her lawyer complained taheulack of actual political will to
investigate the chain of events that led to thiades crime. She filed a complaint at the

12 \www.pravda.com.ua/en/news/2005/7/23/658.htm
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European Court and judging on the merits of theecasvarded Georgy Gangadze’s
widow 100 000 euros. She had alleged a breach bf Abecause the state did not
conduct a proper investigation and protect Georggdadze’s right to life and contended
that due to the atmosphere of uncertainty and $bar had been driven to leave the
country, breach of Art. 3. The fact that Ukraines lexecuted the European Court for
Human Rights’ judgment, i.e. the award of 100 O@@os cannot be considered as a
resolution of the case, according to them.

120. The Commissioner deems that light must be shedthis affair. Ukrainian
democracy cannot spare the truth as difficult asdadiraging as it might be to divulge.
The Commissioner strongly urges the judges andPitusecutor General’'s Office to
continue with these proceedings, following the giptes enshrined in Art. 6 of the
ECtHR. Despite the controversies the case isrggirthe Commissioner recommends that
Ukrainian authorities truly endeavour to come te #nd of this case by finding the
individuals who conspired to perpetrate this murdet only in the name of freedom of
expression in Ukraine but also to install trust gmadsparency in the Government.

121. The Commissioner's recommendation goes beybadGongadze case. Violent
attacks against journalists as well as their hamass must stop and should not go
unpunished (ref: killing of Ihor Aleksandrov, ditec of the Donetsk regional television
station (one of the only cases that have been tigated) and the death of Volodymyr
Karachavstsev, head of the Melitopol Independentrniists Union and the

disappearance of Mr. Mykhailo Kapuliak, editor loé newspapegvit molod).

2. Freedom of conscience and religion

a) The General Situation

122. Freedom of conscience and religion is protebteArt. 3 of theLaw on Freedom of
Conscience and Religious Organisatioi$e right to have and change any religious
beliefs or to be an atheist is guaranteed. Anyriisoation on the grounds of such
beliefs is prohibited, as is the compulsory disatesof religious affiliation. The right of
parents to raise children in accordance with tredigious beliefs is also affirmed.

123. The current legislation guarantees strict isjwen of church and state and equal
treatment of all faiths. The policymaking authority this area had been the State
Committee on Religious Affairs (SCRA), subject tee tCabinet of Ministers via the
Minister of Justice; the Committee Chairman hadnbagpointed by the President. The
SCRA was abolished by presidential decree on 22 2005, because it was viewed as a
Soviet style organisation. The functions of the 3CGkere transferred to the Ministry of
Justice and the Presidential Secretariat, and # rgaamed the State Department for
Religious Issues.

124. Faith-based organisations may be either irdbror incorporated. In general,

registration procedures do not seem too burdensdnmeligious group must accede to
the status of juridical entity. In order to do $omust have at least 10 members. This
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status allows everyday dealings such as bankimgaperty transactions. The denial of a
registration can be appealed in court.

b) Difficulties reported by different religious denominations

125. During his visit, the Commissioner met repneatives from different religious
faiths. They pinpointed the human rights problefret the religious groups encounter.
They also condemned the occurrence of religiouesism. The Commissioner supports
the efforts aimed at the strengthening of religialislogue and cooperation among
various faiths. It seems that religious faiths aape at the practical level but encounter
certain difficulties when it comes to official cawts and cooperation.

() Religious Education

126. When in Lviv, the Commissioner met the Majacibishop of the Ukrainian Greek
Catholic Church, Cardinal Ljubomyr Huzar. The figgint that was highlighted by the
Cardinal was the tug of war that is taking placeveen the State and the Church because
this particular religion is not permitted to haveurch schools, meaning that basic
Christian ethics are excluded from school currictda also complained about the fact
that the state had proven to be reluctant to resegheological education.

127. During the Commissioner’s meeting with Metrapa VIadimir (Volodymyr), head

of the Ukrainian Orthodox Churth(Moscow Patriarchate), the same educational issues
as the ones evoked by the Cardinal were raised. Camlinal proposed to the
Government ruling criteria similar to the first amaenent to the US Constitution, which
provide that: “Congress shall make no law respgctin establishment of religion, or
prohibiting the free exercise theretf” The Commissioner wishes to encourage active
work between the State and the different religidemominations in order to find a
solution acceptable to both. The Commissioner clamsithat religious education could
be introduced in schools under the condition thatoiuld not be mandatory, that it would
be approved by the parents and that it would reéspégious diversity.

(i) The Restitution of Property

128. To own property is vital for any denominatidiot least, property allows a religion
to have places of congregation. The Greek Catl®@harch and the Orthodox Church
shared the same fate of confiscation of propettgeéms that today the positions of the
main denominations vary on the issue of propertstittédion. The search for an
acceptable solution should be actively pursued.Ma&opolitan of the Orthodox Church

13 Orthodox believers are divided between the Ukrainian Orthodox Church - Moscow Patriarchate (UOC-MP), the

Ukrainian Orthodox Church of the Kyivan Patriarchate (UOC-KP) and the Ukrainian Autocephalous Orthodox Church
(UAOC).

14 http://ww.usconstitution.net/const. html#Am1
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brought to the Commissioner’s attention that numsgrproperties that belong to the
Church are employed for other purposes than plategrship and complained of the
failure to execute court decisions on restitutibproperty.

129. The Greek Catholic Church’s plight is worsege &b its liquidation in 1946. It faces
a true rehabilitation problem. The Cardinal indechthat discussions have taken place
and promises have been made, but there is no temsisffort on the part of the
government. He contends that the Greek Catholicré@hinas asked for a stable
mechanism but no results to facilitate rehabilitathave yet been achieved. In addition,
at the local level, local authorities wrongfullyllgeroperties that originally belonged to
the Church. The Commissioner recommends that auflerime found for collaboration at
the local level if nothing is yet in place at thate level.

(ii)Intolerance and Discrimination

130. It is widely reported that there is an incesa$ islamophobia throughout Europe,
and Ukraine is no exception to this growing treflde Commissioner met with the Chief
Mufti, Sheikh Akhmed Tamim who confirmed this. T@aief Mufti conceded that this
intolerance can be explained by the events that kelken place over the past few years.
The regrettable, however unjustified, fear feltdmyme does not justify the existing level
of intolerance in Ukraine. The Chief Mulfti referréa publications insulting to Muslims
emanating from the Ministry of Education. He alagsed with regret the exclusion that
the representatives of the Islamic faith face wtiegy are not invited to inter-religious
gatherings, while conveying their desire to eméo dialogue with other faiths.

131. The complaints voiced by the Chief Mufti weoenfirmed by what the
Commissioner saw during his visit. When the Comiarssr went to the mosque in Kyiv,
he was pleased to see that the Islamic denomin&i@ahbeen granted a construction
permit. According to the Chief Mufti, unfortunatelynis permit carried a heavy cost. The
mosque had to be built three meters below grouwel lie order to be less noticeable.
Consequently, the whole surface had to be dug efaré the construction could start.
The Commissioner was alarmed by the poor locatiahe building. The mosque is far
from the city centre. It does not even have a meinaue to lack of funds. The
classrooms of the religious school inside the agdare below ground level, with no
access to light and there is a musty smell, whschnhealthy for the children. This brief
description of the place of worship gives somedation of the difficulties the Muslims
have to deal with in Ukraine.

132. The Commissioner considers that all forms mablerance and discrimination,
including islamophobia should be fought againsth®y authorities. The authorities must
build a strong relationship with the religious demoations and strive to alleviate the
suffering that they encounter daily.
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X. Discrimination and vulnerable Groups
1. Women

a) Participation in the workplace and in public life

133. Ukraine has ratified all the major internatibdocuments that protect discrimination
against women. On the domestic level, genderichgtation is prohibited by Art. 24 of
the Constitution and Art. 2 (1) of the Labour Co&eich legal provisions constitute a
good basis for gender equality. In addition, durthg Soviet era the emancipation of
women policy was quite successful and laid dowrptieenises of the road to equality.

134. On 8 September 2005, President Yushschenkedsig law mandating equal legal
rights for men and women and establishing legaltgotmn against gender

discrimination. However, human rights observers amoimen's groups noted that
discrimination against women continued to be a commroblem in the workplace. It

seems that Ukrainian employers discriminate agauashen job seekers in the way they
announce vacancies and interview applicants. Bawemment agencies and private
businesses regularly request male applicants mecuuéntly than females in their job

advertisements. Employers also use information emen's family circumstances to
deny women employment. In this context, the Comimies suggests that the Ministry
of Labour have inspectors come and supervise iet®@s/or the recruitment process, and
gender-specific training be provided.

135. Close investigation into the situation of womshows that representation in
Parliament has decreased since the days of thetSdmion when they used to enjoy a
30% quota. In 2006, only 8% of Members of Parliahveere women. At the same time,
there exist certain striking facts that have a sylicbvalue when it comes to women’s
role in society. Indeed, Ms. Yuliya Tymoshenkorved as Prime Minister and is
currently head of the parliamentary opposition skRient Yushschenko also appointed the
first female governors in modern Ukrainian histoiMs. Nadiya Deyeva in the
Dnipropetrovsk region and Ms. Nina Harkava in them$ region. Finally, Mrs.
Karpachova is currently serving as the Ombudsper3trese examples seem worth
mentioning but they are still perceived as excetid he industries dominated by female
workers are the ones with the lowest wages. Asnergé rule, top managerial positions
are not held by women.

136. The Minister of Family, Youth and Sport expkd to the Commissioner that the
law on gender equality has only been in effeciafgear. He informed the Commissioner
that the government is working on mechanisms t@gnyg implement its provisions. On
12 April 2006, the Cabinet of Ministers of UkraiaeoptedDecreeon Gender-Legal
Expertise The decree is issued according to Article 4 to# ltaw of Ukraine onn
Ensuring Equal Rights and Opportunities of Womemn d&ten The Commissioner
advises active recruitment of women for public @éfend the prohibition and policing of
discriminatory job advertisements.
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b) Violence against Women

137. Violence against women remains a serious enobh Ukrainian society. Spousal
abuse is illegal but common, and the authoritigerofpressure women not to press
charges against their husbands. Domestic Violerscepunished by the Code of
Administrative Offences, Art. 173.2, but the NGOstroy the Commissioner estimated
that at least 50% of all Ukrainian women have baeare subject to physical violence or
psychological abuse at home.

138. When the Commissioner visited the ITT in Bmyyahe was told by the
administration of the centre that domestic violeicandeed a problem and it often
results from excessive consumption of alcohol. Emdesocial difficulties such as drug
addiction or alcoholism increase the occurrencgoofiestic violence.

139. State-run hotlines and other forms of prat8o@port for victims of abuse are few.

NGOs attempt to provide services for battered wortienugh the establishment of

shelters. Violence against women does not receitensive media coverage despite the
efforts of human rights groups to highlight thelem. However, there has been relative
progress in the sense that there has been an @adapbta Law on Domestic Violence and

the establishment of rehabilitation centres. Thesetres cater unfortunately only for

women under the age of 35. The Commissioner is etswerned about the fact that
officials can give warnings to the victims aboubyarcative behaviour.

140. Rape under Ukrainian law is a crime but tive dibes not clearly include spousal
rape. A law against "forced sex with a materiallgpendent person” may allow
prosecution for spousal rape. This possibility doessuffice. Indeed, a husband could
escape prosecution depending on the interpretaioen to a “materially dependent
person”. The Ministry of Interior underlined thecfahat there is a special unit in charge
of domestic violence and assured the Commissidrardountering family violence is a
priority.

141. However, the Commissioner observed a certgneg of embarrassment on the part
of the law enforcement representatives encountdueihg the course of his visit when
broaching this serious and painful subject. Thénaliomy between the private and the
public domains is used to avoid addressing thelpnebBeing in complete disagreement
with this wrongfully traditionalist approach, the@missioner deems it is high time that
the State no longer accepts the existence of inypumimatters of family violence and
considers that the State should implement the l&@sa in place to put an end to these
practices that are still widely found.

142. The Commissioner invites a change in the l@gis with regard to marital rape.
The lack of legal sanction encourages that kindesiant behaviour. The Commissioner
urges the government to adopt and implement adeqeatessive measures to combat
domestic violence. There should be a gender-focusgproach to all forms of
institutions. One should bear in mind that solvihg problem of domestic violence
implies interference with private life; thereforall members of society have to be
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involved. To this end, one of the strongest toslgiieventive education, i.e. making
society as a whole aware of and responsible fofattethat domestic violence should not
be permitted. If there is a general consensusabsdtfiect, it would be a first substantial
leap forward to ending this kind of abuse.

c) Trafficking in human beings

143. Human Trafficking is construed as the acqgiohan individual for the purpose of
any kind of profit making. Human Trafficking is ord the most alarming issues for
Ukraine’s society today. It can be explained by trowing destitution of the poor,
discrimination in employment against women and fingent penalties against
traffickers. To combat this problem, Ukraine hdsetaa number of important steps.

144, In March 1998, Human Trafficking became a arahoffence under Art. 149 of the
Criminal Code, punishable by 3 to 15 years of impmiment. Ukraine has made progress
in strengthening institutional capacities agaimatficking in human beings. In August
2005, a specialised department within the Ministfyinterior was set up charged with
dealing with this crime at the national and reglolevel. Specialisation was also
introduced in the Prosecutor's Office, where “mdtbal recommendations” have been
produced on detection and investigation of casedrafficking in human beings.
However, international cooperation appears to bsuffitient. Ukraine actively
participates in anti-trafficking cooperation acties of the Council of Europe and
benefits from the CoE/EC projebiternational cooperation in criminal matter©n 17
November 2005, Ukraine signed the Council of Eur@oavention on Action Against
Trafficking in Human Beingdt was expected that after the 2006 elections Rfresident
would carry out the necessary formalities to preske draft law for ratification. The
Commissioner expects that tli@onvention on Action Against Trafficking in Human
Beingswill be made operational domestically without gela

145. The practice of trafficking, however, stilligts on a rather wide scale and affects
the most vulnerable groups in society, women anidrem. Corruption does not help the

gradual eradication of trafficking. Corruption ihet judiciary and police continues to

hamper the Government's ability to combat trafiigkiNGOs asserted that local police
and border guards received bribes in return foorigng trafficking.

146. Due to the socio-economic climate, the ovehwhmg majority of trafficking
victims are women, who are used for prostitutioaciiters use differergdvertisement
media or intimidate destitute women into prostaaotwithin Ukrainian borders or send
them abroad where they are promised a brighterdutukraine is one of the primary
countries of transit in the global trade in huma&mpgs. The government fails to provide
adequate protection and services to the victimeuRBbomeasures should be put in place
to correct this situation.

147. The main part of the rehabilitation processl dollow up work for Human

Trafficking victims is carried out by NGOs and ftbby the international community.
There is a sophisticated clinic system that has ls&¢ up in Kyiv by the International
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Organisation for Migration. It helps the victimstodfficking to reintegrate society. This
centre aims at helping people who have been victohdrafficking. They bring
psychological assistance in order to ensure arbegiesertion into society. Even if the
Commissioner encourages the work carried out ks/dhganisation, such work does not
exempt the State from taking measures of the saheer The State must dynamically
reinforce its fight against this particularly heursocrime.

2. Children

148. Ukraine ratified the United Natio@onvention on the Rights of the Ch{ldRC) on
21 August 1991. The importance of this text carbebverestimated and its use should
ensure full protection for children.

149. Children in Ukraine are suffering from the mamic crisis that has been going on
since independence in 1991. There is a great degowerty that stems from the

economic conditions, as a result of which peopdenteto illegal methods to palliate their
unfortunate circumstances. According to Mrs. Kahae@, the Ukrainian Ombudsperson,
33% of adolescents under the age of 16 are sdit®ut earning their own money.

150. Abuses against them persist because childaea few mechanisms for reporting
violence and other human rights violations. They in@ reluctant to speak out for fear of
reprisals. The Commissioner’s interlocutors alseleasised the tragic situation of street
children exposed to all manner of dangers. The ntgjof them still have their families
but have been abandoned by drunken parents or tntsawho were not able to
overcome some of life’'s hardships. This tragedyusth be a subject of interrogation for
Ukrainian society as a whole.

a) Orphanages

151. There are still a great number of orphanagésa country. The majority of them are
run using Soviet style methods. Consistent withvilegvs of the UN Special Rapporteur
for the sale and pornography of children, who ewsitUkraine a couple of weeks before
the Commissioner, the NGOs asserted that the oggfesnare too big and self-sufficient,
meaning that they do not challenge children to sseekhing from outside the walls of

the institution. They do not allow children to fattee outside world until they are no

longer minors. This form of institutionalisationnst beneficial to their future integration

into society and often leads them to prison shaafter their insertion in society. The

Commissioner was informed that family type estdintients are starting to be created
and encourages the government to double its etiergghieve this.

152. The general consensus among civil societyhat the responsibility related to

orphanages falls under too many different ministri€his separation of tasks ends up
spreading responsibility between too many entlgasing to a dilution of responsibility.
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b) Street children

153. The phenomenon of abandoning children doedimititself to Ukraine, it can be
found in all post-Soviet countries. The harshneks@nomic reforms, the loss of
traditional points of reference, the withdrawal sthte funding, the decrease in social
protection, the downswing in the economy as wethasincrease of unemployment rates
have widely contributed to the spreading of thiddemic. Some adults, who were not
able to deal with the new realities of the socioremic climate, sank into alcoholism
and drug addiction and abandoned their childreheftunable to find work opted for
emigration and could not take their children alenthp them.

154. The NGO community in Lviv, informed the Comeier of the fact that a great

number of parents are migrant workers who go abrmadeek employment. Their

children are left behind. The children’s upbringisgnost often relegated to their grand-
parents but in some cases they are left alone.eThésndoned children, once the
maternal parental figure leaves, tend to get invdlin petty crimes, prostitution and

become drug users. These children end up on thetsiand tend to go to prison (criminal
liability starting at age 14), once they face thmallenges of the real world. The key
problem in this context is the lack of a systemcoimmunity care. There are no

rehabilitation centres or ways to rehabilitate éhelildren. There is no campaign to raise
awareness about drugs for the youngsters and #hefudrug substitution; methadone
remains illegal. In addition, they are at great o§ contracting the HIV/AIDS virus.

155. The NGOs in Odessa, drew the Commissionet&ntain to abandoned children
who have no identification papers. From absenceapfers usually stem all the other
problems that they encounter such as: lack of dmuganon-access to health or drug
treatment, prostitution, etc. NGOs bear the heawgdn of trying to obtain papers for the
children but it is a costly and lengthy proceduhe. Odessa, they only manage
successfully for two or three youths per year.

156. The Commissioner visited a centre for juved@énquents and homeless children in
Kyiv. This institution caters to children for thyrlays after they are found on the street.
They are then sent to a foster home or to an ogg®nThe staff strives to help them
undergo a rehabilitative process during this titamgi stage. The Commissioner was
impressed by the devotion and quasi-maternal ategtven to the children, not least by
the Director himself. However, he was alarmed kg fifict there is a manifest lack of
funds. There is an influx of street children witb matching increase in the budget
allocated to them. The material conditions in teatee were strikingly primitive. The
Commissioner was pleased to hear that the Minddtinterior pledges to try to improve
the allocation of funds for such institutions. TBemmissioner encourages the further
development of such institutions and community cagstems, including youth
rehabilitation centres.
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c) Violence against children

157. Violence in the family persists because hitdden behind the closed doors of the
right to privacy. Mrs. Karpachova, the Ombudsperalbeged that the phenomenon is on
the rise. It should no longer be kept in the corsyi of silence.

158. Art. 52 of the Constitution states that “anglence against a child, or his or her
exploitation shall be prosecuted by law”. Legiglatprohibiting violence against children
is in place. Indeed, corporal punishment is pres@rith the home under theaw on
Prevention of Domestic Violencé 2001. The_aw on Protection of Childhoodf 2001
prohibits all sorts of violence (physical and psyldgical) and exploitation of children
including that inflicted by parents. Art. 150 oktlramily Code 2003 in force as of 2004
prohibits all corporal punishment of children byrgrats. Corporal punishment is also
unlawful in schools. Art. 126(1) of the Criminab@e specifically penalises domestic
violence against children: this provision does mmiude psychological violence. The
failure to include such a provision is regrettat¢echildren can be particularly sensitive
to psychological mistreatment. A free hotline hasvpn to be a successful experience in
a certain number of countries. Such a facility gitiee children a forum to voice their
complaints. The Commissioner recommends that ttfeoaties institute this useful tool.
Children are also exposed to sexual violence inalok: Child pornography is
widespread. Art. 301 and 302 of the Criminal Codeigh the production, use and saving
of pornographic materials. The proper implementatb these provisions still needs to
be scrutinised.

159. No complaints are brought before the Ukraingtice. When visiting police

stations, the Commissioner was not informed of awoynplaints. This leads the
Commissioner to question whether there are suffiareechanisms in place for children
to voice their complaints without fearing reperdoss.

d) Education

160. Education in Ukraine is free and mandatoryl uhé age of 15. More and more
children are compelled to leave school because tamiilies cannot afford the financial
burden of having a child in school. llliteracy fetefore on the ri¢e@ The Roma children
are the most affected as they are partially catsbbsiociety. There are positive initiatives
for the other minorities. Indeed, there are planensure the publication of textbooks in
Hungarian, Slovakian and Romanian. In addition,Nheister for Education highlighted
the fact that there is an exceptional three-sidgeeament on the cooperation for the
organisation of the educational process. It invehtke Ministry for Education, an
association of parents and a group of senior stadérhe Commissioner can only
encourage such a participatory approach to edurcatio

15
UNESCO reports that 16% of primary school aged children are out of school.
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161. In order to keep children in school, it is orjant to have legislation that limits the
right of children to work. While the minimum ager faworking is 16, this age can be
reduced in exceptional circumstances and in cemaiastries with parental consent. The
Ombudsperson reported that 33% of children undeatge of 16 work full time.

162. The Commissioner focused his attention oritingins that cater to children with
disabilities. The financial situation of the instibns that host these children has
worsened and the majority are not placed in spatséitutions and are therefore denied a
right to an education. Indeed, the general educatisystem does not provide reasonable
accommodation for children with disabilities.

163. Currently, there are very few special eduacationstitutions for mentally disabled
children in Ukraine, and the public school systenilliequipped to teach them. Thus,
disabled young adults have difficulty finding jolddany children with disabilities also
grow up in single parent families, and single matheave trouble balancing work and
the children’s special needs.

164. Initially, President Yushschenko vetoed théication of the Social Charter as, in
the President's opinion, Ukraine would not be atdecomply with the financial
obligations which are connected with the Chart@revisions due to shortages of
budgetary means. The ratification instrument wasvdver, later deposited in December
2006 and ratified on 21 December 2006.

165. During his visit the Commissioner did not hélve opportunity to go to institutions
for children who are considered unable to receivg ldand of education. According to
NGOs, children are merely washed and fed in thase & establishments. They are fed
off the floor and kept in restraints. One of theim@aroblems identified by the NGOs in
such places is malnutrition. The malnutrition faatan easily be explained by the lack of
staff in cases where children usually experiendécdity swallowing and particular
feeding problems due to their disability. They act able to have any physical exercise
also because of inadequate staff to supervise tfide.Commissioner was told that the
state provides a lump some of money for each degiabhild. This money is kept in a
bank account and managed by the director of th&utien. The latter usually uses this
money for the institution and not for each indiatlucase. The Commissioner,
understands the financial difficulties faced by #taff. He highly recommends a better
allocation of resources for children in such inditins. Indeed, a disabled child can
already make some progress when fed properly.

166. The Commissioner was able to visit a schootfaldren with learning disabilities,
(school n. 88 for disabled children in the outskiof Odessa). This school comprised
orphans as well as children who have families. Tbenmissioner was impressed by the
commitment and dedication of the staff working &heAlthough they had very few
means at their disposal, the staff had managedettec a homelike environment. They
suffer from a lack of running hot water but areeatal serve the children five meals per
day. The children are very much encouraged to devtileir artistic and manual skills.
Such schools can serve as models for other estat#ists. The school personnel reported
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to the Commissioner that work plans had been dngpvto improve the dilapidated state
of repair of the buildings. Unfortunately, the fisnevere not allocated by the local
authorities. The Commissioner urges the competathioaties to seriously look into the
matter and do everything in their ability to fiftetnecessary funds for the undertaking of
the repairs, which are evidently necessary. Intaddimore generally, the Commissioner
recommends the establishment of a system of speara for disabled children and
socially unprotected children. In parallel, it iscessary to provide proper training for the
staff destined to work in such institutions.

e) Sexual abuse

167. Child pornography is a great problem in Ukeailm 2005, measures were taken to
try to reduce the rate of child pornography, esgbcion the Internet. Sexual violence
against children is only criminalised when the wit are under the age of 16. The NGOs
contend that the legislation in this regard is mieelarative than operational and there
are no monitoring systems to keep track of the aleabuses that take place. Finally, it is
evident that street children are a special targeséxual abuse and trafficking, be it for
sexual or labour purposes. The UN Special Rapporfeu prostitution sale and
pornography of children, Mr. Juan Miguel Petiteaftinishing his 6-day visit in Ukraine
recommended that Ukraine build a new “model” fag grotection of children with more
NGO involvement. The Commissioner fully associatésself with the conclusions
reached by the UN Special Rapporteur concerningtbiction of children.

3. Elderly People

168. During his visit, the Commissioner’s interlaang from civil society remarked with

a certain degree of bitterness that elderly peapid children are the two most
underprivileged sections of the Ukrainian populatishen it should be the opposite.
Indeed, the situation of elderly people is mostfidift, while tangible signs of
improvement are yet to come. As in many other [Sustiet states, the Ukrainian social
protection scheme came out of the communist eracpkarly weakened, affecting the
most vulnerable sections of society, namely eldpdgple. Pensions dropped, medical
services that used to be quite efficient were dighad and social assistance has become
invisible. In addition to these difficult changdimancial savings have been swallowed up
by successive devaluations. The consequences s# theents did not take long to show,
average life expectancy catastrophically decreageapproximately ten years, mortality
increased and the poverty level of the elderly wutiglly increased. All of this has
resulted in a psychological crisis because eldpdgple feel that their lives were not
worth much. Yet, it is important to recognise thiiraine’s current accumulated wealth
is rooted in the hard work of the older generatidghsch work deserves a certain degree
of acknowledgment. Consequently, considering the#sent situation, remedial action in
this field should be a high priority.

169. Many challenges have to be taken up, partigulathe area of health care for older
people. The average life expectancy in Ukrainenly &7 (75 for women and 65 for
men). According to the Economist Intelligence URéport, Ukraine is ranks 113n the
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world with regard to life expectantyand those who achieve old age often live in
poverty.

170. The Pension system in Ukraine is a Pay-As-Bousystem. In 2003, the
government enacted legislation with the objectiveeforming the system by adding to it
a second mandatory pillar and a third voluntanipded pillar. This legislation was not
implemented because the administrative and institat groundwork was not ready. Yet,
the improvement of the pension schemes is necessarghould be given priority. Not
only will it help improve the current standardsligfng but it will also ensure the future
generations of elderly people.

171. A strong emphasis was put on the fact thataidkris not a rich country, 11.5
million pensioners live below the poverty level.erTdrop in the effectiveness of the
social security system is deeply problematic. Thatuity of treatment remains the
principle. It is, however, public knowledge thatyaisurgical operation requires
supplementary payment for a decent treatment. ltadspare lacking in free medication,
food, sometimes even linens. Therefore, patient® ha contribute to their treatment.
Thus, elderly people become the primary victimshef system because they have so few
resources at their disposal. They are faced withuption, do not receive the treatment
therefore tend to need and they mistrust the wiydéem.

172. The situation of Ukrainians who work abroadsvedso highlighted. They usually

cannot benefit from a full pension scheme due ¢ddlck of bilateral agreements between
the two countries. Another problem according to@oenmissioner’s interlocutors is that,

the current legislation concerning pensions dodsafliow for people who have worked

and contributed in Ukraine and acquired a righ&tpension to receive their pension if
they decide to live abroad after they retire. ™iisation is at odds with the principle of

equality between citizens. The Commissioner urdes duthorities to reinstitute the

payment of the pensions of all those who have blepnived.

4. LGBT

173. The Constitution of Ukraine contains a sebasic anti-discrimination provisions
and everyone can appeal to a court on the basisedfonstitution's provisions (Article 8
of Ukraine's Constitution). The notion of "sexualeatation” is not to be found in any
Ukrainian legislation. It is essential to bear ininch that in the Soviet Union
homosexuality was regarded as a crime and a senwrgal disorder. Until 1991,
Art.122 of the Criminal Code deemed non-violent lasgxual sex between adults to be a
crime. Ukraine was one of the first countries foe the criminal responsibility attached
to homosexual sexual intercourse. A change in nign@id not follow this piece of
legislation. Labour legislation, in Art. 22 of thebour Code, lists anti-discriminatory
factors, but sexual orientation is not mentioned.

174. Nash Svit/Mir the Ukrainian gay and lesbian NGO met by the Casioner,
conducted a study and came up with the followirgpits. Out of 1,200 people polled,

18 Economist Intelligence Unit Report, Country Prefi006 p.21
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37% think that associations and clubs for sexuatoniies should be banned, 21%
disagreed entirely with that stance and 44% haddeinite opinion Nash SvitMir
identifies certain areas that are more problenih@ia others. Discrimination is present in
those spheres that are most important for a nostaaldard of living, and especially in
relation to employment and salary, medical servames social protection. Homosexuals
who are employed often experience discriminatiomhi;n workplace. At the same time,
the most frequent instances of discrimination tergerience relate to unequal rights to
medical and social services. Among respondents wtizated sexual orientation as
grounds for discrimination, the spheres of emplaytmend education were named as
particularly problematic.

175. It is also important that the people intertedamost often indicated difficulties in
defending rights in dealing with government bodiesjuding law enforcement bodies.
Violations of the rights of gay people are mostenficarried out by law enforcement
agents. In addition, it is not uncommon to encouhtge speech with regard to LGBT in
the media, and this is inadmissible.

176. The Commissioner concurs with civil society smggestions that might stem
homophobic tendencies: clarification that the adrimination legislation also covers
the LGBT community, improvement of awareness ofvdial rights and an increase in
education of public servants, legal recognitiorsafne sex partnerships, introduction of
state-level programs of social support for the gaymunity, and taking into account the
needs of the gay community while drafting legislatand implementing normative acts.

5. Homeless people

177. The standard of living of people in Ukraineshbhecome lower. As the
Ombudsperson mentioned to the Commissioner, 708teopeople have incomes that do
not cover their basic needs. Most of the timey tb@nnot afford proper housing. As a
result, 0.5% of the adult urban population has bexdomeless. Such a situation is
difficult even if not taking into account dramatad harsh conditions in Ukraine. On a
positive note, the President has recognised thentingeed to tackle the problem of the
homeless. The Prime Minister ensured the Commissithrat the elaboration of a special
programme is underway.

178. Recently theéaw on the Basics of Social Protection of HomeRmsons and Street
Childrenwas adopted. This law provides a definition ofomleless person and the basic
rights she/he is entitled to. This is the firstibastep to be taken in order to help the
homeless. The Commissioner visited a shelter ferhithmeless in Odessa. The shelter
provided accommodation only for the night, exceptthose who are ill. Drug users must
be reported to the police. The shelter contains i&@s, but there are peak periods,
mostly when it is cold, when beds are scarce anglpeare turned away. Due to budget
constrictions, the staff cannot provide shoesltieriiomeless. There are time limitations:
a person from Odessa can stay 4 days and an autsidestay 6 days. The homeless are
fed twice a day. The funding of 4.72 UHA per dayr gerson comes from the
municipality.
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179. Women are not accepted, but sent to a convédm. staff has to reshuffle the
homeless every few days to avoid violence and $geficant problems when trying to

help these homeless people as a large humber of @he mentally disturbed. This type
of institution is not common in today’s Ukraine atitbse existing suffer from lack of

sufficient funding. It is necessary to allocate gpineper funding in order to provide these
centres with the means they need.

Xl. THE HEALTH SITUATION

180. Art. 49 of the Constitution provides that ewere has a right to health care.
However, there is a manifest lack of funding of el establishments; local private
general hospitals, just as well as public hospitidas affecting the whole system. The
rural areas and small towns suffer even more then large agglomerations. Free
treatment suffers most particularly. Complementanyding is required even in public
hospitals.

181. Another issue worth mentioning is the low wsageceived by doctors. According to
the ones met by the Commissioner, it is quasi-imibbs to live decently with their

meagre salaries. Consequently, new generationadrattracted by the medical field.
This having been said, the most complex area isnédical institutions.

182. There is a legal framework for people withafiisties. The first legal action was
taken in 1992, when the Ministry of Health approvbd Provision on the Individual
Program of Rehabilitation and Adaptation of the dhd (IPRI), and theMethod of
Formulating the Individual Plan of Rehabilitatiome Adaptation of the InvalidThe
IPRI plan represents a significant step towardsi system of rehabilitation but it faces
a funding problem.

183. In 2001, thé.aw on the Basis of Social Protection of Inval{io. 2606-111) was
adopted with the aim to facilitate the employmeftdsabled citizens, establishing
certain quotas that depend on the size of the mnder In theory, employers, who do not
respect the law, have to pay a fine to the All-Ukien Fund of Social Protection of the
Disabled. In practice though, businessmen hirebtesipersons in a “fake” manner —
they pay them without their working to avoid charggiheir infrastructure. This method
of cheating the system does not enable the disabledegrate into society.

184. On 1 June 2005, President Yushschenko sigrigeceee on Immediate Measures
for Creating Favourable Conditions of Living for Bens with Limited Physical
Capabilities The purpose of the decree was to increase atoegssblic facilities for
handicapped (public transport, parking and, stawitutions). The situation has not
changed substantially, owing to the lack of goveental efforts and the scarcity of
financial means that are necessary in order tallihé adequate facilities.
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1. Mental Institutions

185. Committal to a psychiatrisocial protection or special education institutign
governed by the 200Daw on Psychiatric CareUnder Sec. 23 of the law, committal
requires a personal request on the part of theeqgafor, in the case of minors and
incapacitated adults, their parents or legal repriedive) and the conclusions of a panel
of doctors, including a psychiatrist. Once comnaiftthe patient must be examined at
least once a year by a panel of doctors, includipgychiatrist and by a panel comprising
a psychiatrist, a psychologist and a special nesaisher to determine whether he or she
should continue to be held in the institution. Un8ec. 24, the person may be discharged
at his or her request if a panel of psychiatristsctudes that he or she is able to support
himself or herself; the person may also be disathtgy a court decision if it rules that
the person in question was committed to the irtgtitullegally.

186. With regard to involuntary internment, Sec.oféhe law foresees that a person can
be referred to a psychiatric hospital by decisiba psychiatrist and, thereafter, must be
examined by a committee comprised of at least tivtve hospital's psychiatrists within
24 hours of admission. If the committee finds thaoluntary hospitalisation is
necessary, a demand for involuntary internmenthengrounds that she/he suffers from
“severe mental disorder” (might endanger himselbtbiers) must be addressed to a judge
within 24 hours.

187. In the case of judicial placement, the hospitebard of psychiatrists must organise
a monthly review of the placement in order to deiae whether to terminate or extend
it. An extension beyond six months requires ahtmrtcourt decision. The patient can
challenge the court decision. The judge has torbeontact with the patient before
reaching his decision. This requirement implicatiest the judge must travel to the
institution where the individual has been placedh@anage to bring the patient to the
court. According to the NGOs, the transportatioalisost never available, thus the judge
bases his decision merely on the committee’s opinidis is a formalist approach that
does not answer the spirit of the law and doeprmtide the necessary guarantees.

188. The second issue that was raised was thefdhe quasi-impossibility to obtain an

independent evaluation. There is a general relgetém appeal the court decision out of
fear of the impossibility, in practice, to chandgee toutcome of the original decision. It
would appear that the proper mechanisms are ireplad inapplicable in practice.

189. The Commissioner was able to visit a psydoiatstitution in Zaklad, a village near
Lviv and another in Odessa. His overall impressias the lack of means at the disposal
of the staff to dispense proper treatment. The itelSp Odessa comprised 75 beds left to
three doctors and one intern.

190. The hospital salaries of the staff, includingHA per day for food per person, and
2 UHA for medication, are exceedingly low. A doctbarely earns more than the
minimum average wage. There is also a problem odkrstaffing and staff with poor

medical training. They also complained of the absesf contact between the judge and
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the potential patient in cases of involuntary plaeat. Another problem is the fact that
there is no national registry even if information kept at the regional level. The
Commissioner considers that a re-examination of ldve is necessary in order to
harmonise theory and practice, and that new methbdi®atment of patients in mental
institutions should be introduced.

2. HIV/IAIDS

191. According to NGOs, Ukraine is facing an HIVIDS epidemic that is infiltrating all
social categories nation-wide. The increase in rinmber of reported cases of HIV
infection in Ukraine is distressing; it has incred20 times in the past five years, with
estimates of up to 400,000 people already infeciéas infectious disease triggers an
increase in the number of TB cases due to the waadeof the immune system. It is
difficult to confirm figures because few people dested and diagnosed. The NGOs
informed the Commissioner that TB is the main canisdeath for people living with
HIV/AIDS. The situation is particularly criticalni prisons: 7 percent (14,000) of
Ukraine’s 200,000 inmates have active TB, and niwee 40 percent of prison deaths are
attributed to TB.

192. The chilling increase in the number of drugrescombined with unprotected sex,
are the causes that account for HIV/AIDS beinghenrtse. Drug users are often involved
in prostitution and therefore infect women who acg necessarily drug injectors. The
most difficult areas seem to be Dnipropetrovsk, &sk and Odessa.

193. Ignorance about the basic facts of HIV/AIDSvigespread in Ukraine, a problem
that the national and local authorities acknowledgeack of knowledge also contributes
to discrimination faced by people living with HIVIBS. Ignorance about the illness can
easily lead to violations of rights of the infectedrelation to employment, education,
health care, gprivacy because of fear with regard to the virus.

194. The transmission of the virus does not onke talace because of prostitution. It is
also linked to the use of drugs. It was pointedtbat drug users fear arrest. The Criminal
Code in Art. 307-309 and the Code of AdministratYiences in Art.44 do not prohibit
actual consumption but purchase, storage and cgtsumof narcotics. This drives
addicts away from seeking devices such as clearilessyringes for the injection of the
illegal substances. By acquiring this equipmentjctwhreduces the spreading of the
epidemic, they feel that they will be identifieddammediately arrested.

195. Few doctors are specifically trained in amtina@ral therapy but the main problem
faced by infected people is the discrimination they subject to when seeking treatment.
There is a social stigma attached to HIV/AIDS, whiends to influence doctors’ better
judgment. Several NGO representatives alleged dhatimber of doctors deliberately
refuse to treat HIV/AIDS patients. They refuse reat TB patients if they are infected
with the virus. According to the NGO communityo#imer form of discrimination is the
illegal demand for payment for treatment (healtteshould be free).
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196. The illegality of the use of drug substitutgarch as methadone does not increase the
chances of reducing the number of HIV/AIDS. The @ussioner is alarmed by the
spread of the virus and sees this as a potentiasttaphe for Ukraine. Ukraine must not
surrender to HIV/AIDS “fatigue”. He was pleasedthg pledge of the Prime Minister to
launch a national action plan in this area. Iteigrsas a top priority on his agenda. It is the
duty of Ukraine to provide treatment, establishatglitation and social reintegration
services. The HIV/AIDS problem should be addressgeéntly. The Government should
ensure an accelerated implementation of a nat&tnalegy. The Commissioner suggests
a gender-based approach because women and yolsgrgithe most vulnerable group
in the sex industry.

XII. NGOs and Civil Society

197. The Commissioner attaches great importanedeetdNGO community. He believes
that Ukraine could be proud of the extensive NG@vdies and of the quality of their
work. He was impressed by the dedication and hamd with which their contribution to
enhancing respect for Human Rights is carried idatdoes, however, remain concerned
by the fact they are left with such a heavy burdee to lack of programmes on the state-
level. He was, however, pleased with the welconag tihe NGO workers receive when
they try to get involved with state-run institutgonThis was most particularly noticed
during his visit to the penitentiary colony in thidlage of Zaklad. There was a person
who was able to come in weekly to give the inmal@g/AIDS education. There were
also volunteers, who came in to dispense religezligcation.

198. The Commissioner was, furthermore, pleasedhbserve that several regional
administrations actively assist the NGO communitgluding financially.

199. He was, however, disappointed by the fact thaéspected and renowned NGO in
the Odessa region, LIFE+, had been evicted fromprigsnises and therefore not able to
pursue its useful activities. The Commissioner necends that certain premises be set
aside for such volunteers to enable them to cartyheir difficult tasks.
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Recommendations

Ukraine has experienced profound changes and imepremts since its independence.
The Commissioner wishes to pay tribute to the &ffarade, while remaining concerned
about a certain number of issues. Indeed, the mefdhat have been undertaken, more
particularly in the judicial domain must come targaetion as quickly as possible. In
addition, in the areas where reforms have takecepllne Commissioner underlines the
necessity of bridging the gap between theory aadtme. The Commissioner hence has
formulated the following recommendations:

Justice, police and the penitentiary system

1.

Justice

As a matter of priority address the issue of cdramy which penetrates the
judiciary, the police as well as the penitentiaygtem;

complete the reform of the judiciary so as to easits full independence,
impartiality and effectiveness in line with Europeatandards. All related
reforms, i.e. those of the public prosecutor’s & fipre-trial investigation, legal
aid, the system of execution of judgments, admissm the legal profession,
notary system, and the penitentiary system showdd irhplemented in a
coordinated manner;

actively use the opportunities offered by on-goiB€/Council of Europe
technical cooperation project designed to implencbange regarding judiciary;
introduce a system of juvenile justice

set up the local and appellate administrative sofoteseen under the Code of
Administrative Justice;

ensure the efficient and independent functioninthefConstitutional court
strengthen the independence of judges, increagsestilaries and take measures
to prevent improper influence and pressure.

review the system of selection and appointmenuaddes, focusing on integrity of
candidates, their practical abilities and knowkedfihuman rights;

consider the establishment of a National School{miges;

increase funding of the judiciary and secure bettenditions for proper
administration of justice;

encourage the establishment of a professional $swcation independent from
the State; ensure the application of codes of ttuclegal professions and take
measures to prevent undue pressure on advocates

ensure effective system of legal aid to ensutekgccess to justice;

take urgent measures to improve proper enforcenfgadicial decisions;

allocate more resources to the State Enfazoei®ervice;

continue the reform of the Prosecutor’s Officemove from it the functions of
general oversight and pre-trial investigation
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2. Police

Address police violence through a comprehensivieptbd counter torture and ill-
treatment, including appropriate training and colntneasures, stop using guilty
plea as the main evidence in court; systematicallgstigate all cases of abuses
and bring the perpetrators to justice;

review the systems of police performance, recruitmend promotion; ensure
proper training of police personnel, provide thdigeo personnel, in particular
police stations, with adequate working equipmentrease salaries for police
officers ;

improve the system of management of police inforomatensure proper and
timely treatment of complaints from the public;

ensure proper functioning of public councils andoifeosquads;

ensure an effective enforcement of the right talegunsel,

ensure that the arrested and detained persons »xkined their rights
systematically and without delay by law enforcemagents and that their
relatives are timely informed about the placesedédtion;

provide further improvements to medical and sapiteonditions in pre-trial
detention facilities;

Penitentiary system

Renovate dilapidated facilities housing prisonensre particularly, the remand
centres (SIZOs);

take steps to reduce the prison population; providiernative forms of
punishments;

improve conditions of detention for juveniles, emesthat they are kept in separate
centres, provide them with schooling and approgrifdod throughout the
country;

provide occupational activities and efficient meaasu of re-socialisation
particularly for men who seem to be more vulnerabléis respect;

further develop the cooperation between the prisdministration and the civil
society;

improve medical capacities for the penitentiary;siee tuberculosis and
HIV/AIDS testing and proper medical care to all eies; improve sanitation;
ensure that inmates infected with contagious iBeesare separated from other
inmates;

Minorities

Introduce specific guarantees into the law on miigsr and remove restrictions
concerning the scope of application (citizens gnly)

implement the existing Roma program and develoghéursimilar programmes in
the future to ensure their social integration, hiytéahrough support of small-scale
businesses, access to education and access &tnntares;
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adopt legislation enabling societal integratiorthed Crimean Tatar. Ensure their
participation in public life; facilitate the parfpation of the Crimean Tatar
population in the process of land privatisation;

reinforce efforts to forcefully combat racist, x@hobic, and anti-semitic

behaviours;
take significant action for the effective implematiin of the European Charter

for Regional and Minority Languages; develop ckeaal lasting criteria relating to
the use of minority languages in education andl legeceedings.

Refugees and asylum seekers.

Enact specific legislation on asylum seekers;

provide legal guarantees against discriminatiomefdigees on grounds of race,
religion or country of origin; ensure legal repmas¢ion of refugees by NGO

staff; and a time frame for illegally entering nagts;

resort to detention only as a very last solutioat @n end to the unacceptable
situations of asylum seekers who, after some tiiné, themselves in a legal

limbo and are kept in detention of indefinite dioat

Freedom of expression

Remove outstanding obstacles to the right for trezliento seek and publish
information in some administrative areas and relislg) any attempt by authorities
at regional level to give “guidance” to the press;

ensure the full independence of the NCB;

successfully complete investigations in the casBadrgy Gongadze’s killing and
bring the perpetrators to justice; give priorityinwestigations of murders of other

journalists.

Freedom of religion

ensure that religious denominations possess thessiéfull legal entities;

execute court decisions ordering the restitution pybperty to religious
denominations;

strengthen the ongoing dialogue between religi@mothinations and the State as
a means to forcefully combat intolerance, discration and islamophobia.

Social sphere and vulnerable groups

1.

Women and Children

Actively promote gender equality; prohibit discrimtory  practices in
employment;

reinforce measures adopted to combat domesticngeleencourage the setting up
of shelters for battered women; provide gender-dbasening for members of the

police corps and the judiciary;
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adopt legislation criminalising spousal rape;

implement legislation prohibiting violence agairgdtildren, child pornography
and exploitation;

adopt measures to address the spreading phenomeinasireet children;
implement a system of community care for them tghorehabilitation centres;
encourage foster care for children without famijlies

provide for smaller orphanages open to their satietivironment in order to
equip children with the skills to integrate in seigiwhen they grow up;

provide adequate funding for institutions that awowodate children with
disabilities.

Trafficking in human beings

ratify the Council of Europ€onvention on Action Against Trafficking in Human
Beingsand make it operational as soon as possible;

further promote anti-trafficking policies, introdeicampaigns to raise awareness;
provide adequate protection for the victims anduemsprosecution of the
traffickers;

address the problem of corruption in the law erdorent agencies.

Elderly people

ensure that all pensioners receive pension alloesatabenefit from decent living
standards;

The LGBT community

Ensure that anti-discrimination legislation cledrigludes the LGBT community;

promote tolerance and awareness of individual sigihttroduce a state-level
program of social support to the LGBT community andrease education of
public servants in this field.

The homeless
Promote and fund shelters for the homeless:

raise awareness through information campaigns ¢cowgage the homeless to use
such establishments.

The Health situation

Address the financial problems encountered by halspirenovate the dilapidated
buildings, provide proper funding for medicatiorddnod, increase salaries in the
public sector;

implement the legal framework in place regulatihg tnvoluntary admission of

mentally disabled people;
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- urgently establish a National Action Plan to addrdse HIV/AIDS epidemic;
raise awareness and promote HIV/AIDS education.

NGOs and civil society

- Further develop the collaboration and dialogue betwNGOs and the State.
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