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EXECUTIVE SUMMARY

The International Human Rights Clinic of the Unisigy of Oklahoma College of Law (IHRC-
OU) submits the following report to the M &ession of the Universal Periodic Review, Human
Rights Council. This report concerns indigenous momities of Colombia and surveys
Colombia’s compliance with certain human rightsigditions. The report focuses on the selected
areas of Violence Against Indigenous Women, Inteiigplacement, Education, Access to
Potable Water, and Property Rights. The purpogaisfreport is to provide a balanced view of
indigenous concerns in Colombia and recommend mesdo address those concerns. The
IHRC-OU notes the commitment expressed by Colortbidevelop and expand programs and
policies for the protection of indigenous peoples.

l. VIOLENCE AGAINST INDIGENOUSWOMEN

Nor mative and I nstitutional Frameworks

International Provisions: The 2009 UPR recommernttiat Colombia take measures to prevent
sexual violence and investigate and punish perjpesran its response Colombia recognized that
it must strengthen investigatory measures and gtegavictims full access to justice. Gender-
based violence remains a high concern.

Domestic Undertakings: In 2008, Constitutional @dward 092 emphasized that indigenous
women comprise a group of particular vulnerabilitye incidence, frequency and severity of
sexual violence is inordinately high. The awardeoed the creation of programs to address this
situation within three months; however, the ordas Imot been implemented. The 2009 UPR
recommended that Colombia implement Award 092 imards to (1) gender-based
vulnerabilities in armed conflicts, (2) sexual w@ote against women and girls, and (3) forced
displacement. In its 2009 UPR Response, Colombtemed, but has not implemented this
recommendation. Colombia has not allocated sufficresources to raise awareness of, and
prevent and punish all forms of violence againsme&n.

Human Rights on the Ground

Violence against indigenous women remains alarngirglevated. Indigenous women face

discrimination three-fold, because they are: (Pidslly among the poorest in the country, (2)

indigenous peoples, and (3) women. Military, patéany and mining operations cause a high

rate of violence, sexual violence, exploitation arslavement of indigenous women. Armed
groups use sexual violence as a war strategy aradrataliatory act against real or suspected
helpers of the enemy. Mining operations increageptiobability of and demand for sex slavery
and trafficking, and disproportionately threatedigenous women.

Women are overrepresented among internally disglamrsons due to the armed conflict.
Displacement results in violence and sexual abusiégenous women have not been adequately
protected against such systemic violence.

Recommendations

0 Consider granting formal enforcement authorityite Constitutional Court.

0 Comply with Constitutional Court Award 092 of 2008/ identifying and developing
necessary infrastructure and implementing the @irogrtherein.

0 Demand all parties in the armed conflict cease @fctgolence against women and girls.
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0 Require all parties to take measures to protectevoamd girls from sexual violence.

0 Uphold international obligations regarding the @mon, investigation and prosecution of
gender-based violence.

0 Invite the Special Rapporteur on violence agair@nen to investigate.

. INTERNALLY DISPLACED PEOPLES

Nor mative and I nstitutional Framewor ks

International Provisions: The UN High Commissiof@ar Human Rights (OHCHR), in its 2009
Annual Report on Colombia, urged the State “to tagecific preventive measures to halt the
disturbing trends of increased displacement, angratect the displaced population, by making
better use of the Ombudsman’s early warning systéfany indigenous groups have tried to
use the early warning system, only to have theidées assassinated and their people displaced.
In fact, the number of displacements per year hagased since the last review period.

In 2009 the Committee on the Elimination of All F of Racial Discrimination (CERD
Committee) noted its concern over the growing numbike displacements, particularly the
disproportionate number of Afro-Colombian and imfigus peoples. Because displacement
harms individuals, families and communities, theD20JPR recommended that Colombia
increase efforts to address the plight of displgeedons. It also recommended increasing social
and economic initiatives to reinforce the full gmument of human rights by displaced persons,
particularly indigenous peoples and Afro-descerglant

Domestic Undertakings: Colombia has discussed tkation of various programs affording

more individual rights. Significantly, the Statespad the Victims and Land Restitution Law
(Law 1448 of 10 June 2011) for the purpose of ratogg a set of judicial, administrative,

social, economic, individual, and collective rigldsbenefit victims of violations under the Act
within a transnational justice framework. The Atdaais intended to prohibit future violations
and recognize their status as victims through theerralization of their constitutional rights.

Human Rights on the Ground

Displaced people live in a state of extreme poveitit unsanitary and unsafe living conditions,
substandard health care and education, and theidish of their cultural heritage.

Displacement not only prevents displaced persoosi fenjoying their land, but also harms
community identity and culture. Indigenous cultuaes so entwined with the land that uprooting
them from their traditional homes irreparably drior destroys cultural practice.

Article 10 of the UN Declaration on the Rights atligenous Peoples (UNDRIP) recognizes the
right to possession of land. However, forced disghaent of indigenous communities occurs at a
disproportionately high level, and families areeofseparated for extended, indefinite periods.

Recommendations

0 Take the necessary measures to enforce Constalititourt decision T-025 of 2004 and
subsequent related decisions, as recommended IGBER® Committee in 2009.

0 Continue including indigenous leaders in the deaishaking processes that directly
affect the lives of displaced indigenous peoples.

0 Demonstrate stronger efforts to comply fully witretUNDRIP and Article 27 of the
International Covenant on Civil and Political Rightvhich recognizes that indigenous
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peoples have “the right to enjoy their own cultui@,profess and practice their own
religion, or to use their own language.”

1 Report the results and implementation course of‘étlenic safeguard plans” to combat
the threat of cultural or physical extinction fapse indigenous groups at risk.

0 Ensure displaced indigenous families are undelincormstances separated.

1. EDUCATION

Nor mative and I nstitutional Framewor ks

International Provisions: In its 2010 concludingsetvations, the Committee on Economic,
Social and Cultural Rights (CESCR) expressed conteat access to free and compulsory
primary education is not fully ensured, becauseilfasnare required to pay for school-related
items, such as exam reports. Further, remote sshequire lengthy and dangerous travel.

In 2009 the CERD Committee commended Colombia fer dommitment to provide an
ethnically sensitive education, but noted concerer dree primary education and staggeringly
high illiteracy rates. The Committee recommendeat 8teps be taken to ensure free primary
education and consult the affected communities. 20@9 UPR recommended that Colombia
adopt concrete measures to ensure universal aocgaality primary education.

Domestic Undertakings: Colombia has announced twalsgto be achieved by 2015: (1)
universal primary education and (2) the reductibiiliteracy to one percent in the 15-24 year
age. In 2010 the Constitutional Court held thatrigbt to free primary education, including the
right to not pay school fees, applies to all.

Human Rights on the Ground

The government published Revolucion Educative, aadrplan to meet the Millennial
Development Goal regarding universal primary edooafThe plan sets forth ways to integrate
displaced children and defines appropriate edutatimethods for specific indigenous groups.
This program has not been implemented in indigecousmunities.

A social stigma attaches to speaking an indigeanguage or using an indigenous number
system, pressuring children to assimilate and stsipg their native language. Such stigma
harms the individual, the community and their cudtu

Recommendations

0 Continue to work towards the CESCR recommendatiegarding the enforcement of the
constitutional right to free education.

0 Consistent with UNDRIP Article 14, work with indigeus leaders to establish integrated
curricular models that promote preservation of veatanguage and traditional knowledge
and encourage literacy.

IV. ACCESSTO POTABLE WATER

Nor mative and I nstitutional Framewor ks

International Provisions: The Special Rapporteur the situation of human rights and
fundamental freedoms of indigenous people has twieeommended “that investment,
infrastructure, natural resource extraction andatation, industrial production and other major
projects should not be promoted without full anchigee prior consultation with and the
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involvement of the indigenous people.” In 2010 @ESCR called upon Colombia to adopt a
national safe drinking water policy, especially foral areas. The OHCHR 2012 Report on
Colombia observed that in rural areas “there amitgtive shortfalls in terms of housing and
access to water and sewage services, comparee &vénage in urban zones.”

Domestic Undertakings: Colombia has begun to addneser quality issues and to develop a
national water policy. The State has created aifspegovernmental unit to address issues of
water resource management and water quality. AtGE¥'s urging, 243 municipalities have
created solid waste management plans to increagessato safe drinking water.

Human Rights on the Ground

Environmental degradation, climate change and lechknfrastructure limit access to clean
drinking water. Unsafe water causes members ofAthguu community to suffer acute diarrhea,
a leading cause of death in children under age Tieeaccess the only alternative, salinized tap
water, women must walk long distances across teertePrivatization has increased the cost of
water, reducing access. Only 12.5% of Colombia’pddenents offer safe water. Deforestation
and pollution of surface and groundwater threatemdn health and degrade ecosystems.
Attacks on oil installations and pipelines caudespills, contaminating fresh water sources.

Recommendations

0 Work with indigenous communities to create infrasture and management of water
resources to ensure that indigenous communities aesess to potable water.
1 Consider amending the Constitution to guaranteesacto clean water.
1 Continue efforts of the government to develop éomal water policy.
0 Uphold international obligations that require ascespotable water.
0 Increase protection of waterways and groundwaten flegradation.
1 Consider ratifying the Convention on the Prohibitiof Military or Any Other Hostile
Use of Environmental Modification Techniques (ENMPDD

V. PROPERTY RIGHTS- RESTITUTION

Nor mative and I nstitutional Framewor ks

International Provisions: Colombia endorsed the BN®In April 2009, which Articles 26 and
28 oblige the State to recognize and protect imtige property rights. The 2009 CERD
Committee report recommended that Colombia “payiqadar attention to the restitution of land
tittes to displaced...indigenous communities.” The @HR 2012 Report on Colombia
recommended that the State (1) include victims #m&ir organizations in implementing the
Victims and Land Restitution Law and (2) complete tland restitution process with rural
development and income-generation programmes.”

Domestic Undertakings: Law 1448 of 2011 authorizeparations for internally displaced
victims of Colombia’s armed conflict. Decree Law38of 2011 is secondary legislation
providing a legal framework to deliver reparatiswech as restitution of territorial rights and
compensation to indigenous peoples who are viatihtise armed conflict.

Human Rights on the Ground

Colombia has taken positive steps toward the ratognof indigenous rights to property and
restitution by enacting Law 1448 and Decree Law3463wever, Colombia has largely failed
to deliver the benefits of these laws to the ind@es population. The restitution programs have
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been ineffective to indigenous communities in Cdiardue to lack of: (1) available funds, (2)
structural development, and (3) beneficiary edocati

Recommendations:

» Strengthen 4633 by addressing the deficienciesechlog lack of budgetary resources,
institutional capacity and beneficiary education.

» Take measures to ensure physical security of ade®dar indigenous property restitution.

» Guarantee registration for restitution to all Aft@lombian and indigenous peoples.

VI. FREE, PRIOR, AND INFORMED CONSENT (FPIC)

Nor mative and I nstitutional Frameworks

International Provisions: The 2009 CERD report receended the State implement consultation
procedures consistent with ILO Convention No. M8ich Colombia ratified in 1991.

Domestic Undertakings: Colombia enacted Law 132089&quire consultation with indigenous
communities, however, in 2011 the Constitutional@assued ruling No. T-129, holding that
the State’s consultation policy was inconsistenthwiO Convention No. 169. The Court
acknowledged that the indigenous peoples’ rightFRIC includes veto power for actions
affecting indigenous communities.

Human Rights on the Ground

Colombia’s consultation policy having been heldbi inconsistent with the Constitution of
Colombia and ILO Convention No. 169, Colombia syst#cally fails to ensure FPIC to

indigenous communities. This failure has permitigdd-party companies to divide and coerce
indigenous communities and government ministriesomder to acquire natural resource
exploration and extraction privileges. This failwenstitutes a violation of indigenous human
rights protected by ILO Convention No. 169 and@uastitution of Colombia.

Recommendations
» Commence an investigation into all current resodeelopment and extraction programs
on indigenous territory and suspend projects faorae inconsistent with ILO No. 169.
* Revise Decree Law 1320/98 to fully implement théG-rRequirement of ILO No. 169 and
T-129 and ensure participation of indigenous peopie¢he revision process.
» Take measures to officially recognize indigenousi@ship interests in sub-surface
resources as a means to subdue coercion and iowénhird-party extractive companies.



