| AFRICAN CANADIAN LEGAL CLINIC
\

SUBMISSIONS TO THE UN UNIVERSAL PERIODIC REVIEW ON CANADA - October 2013

1. The African Canadian Legal Clinic (“ACLC")! would like to raise the following issues for
consideration by the Working Group involved in the Universal Periodic Review on
Canada:

A. Inadequate Monitoring of the Situation of the African Canadian Community and
Other Disadvantaged Groups

B. Inadequate Measures to Combat Racial Discrimination in the Administration of
the Criminal Justice System

C. Failure to Adopt Targeted Poverty Reduction Strategy

D. Failure to Address Hate Propaganda and Hate Crimes

E. Continued Opposition to the Durban Declaration and Programme of Action

A. INADEQUATE MONITORING OF THE SITUATION OF THE AFRICAN CANADIAN
COMMUNITY AND OTHER DISADVANTAGED GROUPS

2. Disaggregated race-based data is necessary to effectively monitor discrimination,
identify and remove systemic barriers, ameliorate historical disadvantage and promote
substantive equality. In July 2010, however, the government of Canada decided to
abolish the mandatory long-form census and replace it with a voluntary survey. The
census in its revised form requires households to answer only questions on gender, age,
marital status, and relationships of people in a household. Questions pertaining to race
and ethnicity are provided on a supplementary survey which individuals can choose not
to complete.

3. The government’s failure to collect and/or produce disaggregated race-based data,
despite repeated requests, has been criticized by, inter alia, the Committee on the
Elimination of Racial Discrimination and the Committee on the Rights of the Child.
Contrary to Article 2(1)(c) of the CERD, the government’s decision will erode its ability to
deliver social programs that are responsive to the specific needs of racially marginalized
communities and will lead instead to further marginalization. Without disaggregated
race-based data, there is no way that appropriate policies and programmes to
accommodate the needs of particular groups can be sought or implemented.

4. It is recommended that Canada reintroduce the mandatory long-form census in order
to provide governments and community groups with an accurate statistical basis
from which to pursue structural changes and rectify policies, programs and
legislation that have a disparate impact on African Canadians; implement nationwide
mandatory disaggregated data collection, based on race, colour, and ethnic and
national origin in order to determine if and where racial disparities exist and address
them accordingly; and provide in its next periodic review information on any data
collection measures implemented and their results.
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B. INADEQUATE MEASURES TO COMBAT RACIAL DISCRIMINATION IN THE
ADMINISTRATION OF THE CRIMINAL JUSTICE SYSTEM

. Anti-Black racial bias operates at all levels of the criminal justice system from racial
profiling, to the exercise of prosecutorial discretion, to the imposition of pre-trial
incarceration, and to disparities in sentencing.? First, African Canadians live in constant
fear of enduring the humiliation of being targeted by police for no apparent reason other
than the colour of their skin. For example, a 2012 news report about the Toronto Police
Service (“TPS”) found that the number of African Canadian youth (aged 15 to 24)
stopped by members of the TPS is 3.4 times larger than the total number of African
Canadian youth that actually live in the City of Toronto; while African Canadians account
for only 8.3% of Toronto’s population, they account for 23.4% of the “contact cards”
filled out by police; and that African Canadians were more likely to be stopped by police
than their white counterparts in every single patrol area.

. Racial profiling divests African Canadians of a sense of citizenship and belonging within
their country and respective communities. Also, as the first point of contact, the racial
inequities in police enforcement contribute to the disproportionate numbers of African
Canadians being investigated and prosecuted.3 The overrepresentation of African
Canadians in prison populations is startling. African Canadians make up only 2.5% of
Canada’s population. However, in 2010-2011, the proportion of African Canadian
offenders in federal prison was 9%. This represented a 52% leap from just a decade
earlier.# This alarming increase occurred during a period when the national crime rate
was at its lowest level since 1973, continuing a 20-year decline.®

. Anti-Black racism in the administration of the criminal justice system has been a
persistent and long standing problem. Yet the Canadian government has continually
failed to address this disparity.

. It is recommended that Canada implement a nationwide mandatory disaggregated
race-based data collection policy, and collect disaggregated data on police stops,
searches, arrests, and releases; adopt national and provincial measures, including
legislation and external complaint mechanisms, to end racial profiling by law
enforcement and national security agencies; provide in its next periodic review
information on any data collection measures implemented and their results; conduct
an extensive study of systemic anti-Black racism and the overrepresentation of
African Canadians at all levels in the criminal justice system; facilitate the provision
of African centered or led programming in correctional facilities; and develop an
effective action plan towards eliminating the disparity in rates of arrest, sentencing
and incarceration of African Canadians, including such things as sentencing reforms
and training on anti-Black racism for members of the police, Crown prosecutors, and
members of the judiciary.

C. FAILURE TO ADOPT A TARGETED POVERTY REDUCTION STRATEGY
. In 2003, the Committee on the Rights of the Child recommended that Canada continue

to address the factors responsible for the increasing number of children living in poverty
and develop programmes and policies to ensure that all families have adequate



resources and facilities.® While the percentage of children in low income families fell
from 19% in 1996 to 13% in 2004,” during that same period of time, the poverty rate
among racialized families rose by 361%.8 The 2006 census which revealed that the
poverty rate for non-racialized persons was 9%, while that of racialized persons was
22%, demonstrates that this problem continues to persist.®

10.Significantly, studies suggest that due to persistent anti-Black discrimination, lower

employment rates, higher unemployment rates, lower wages and earnings, insecure
employment, fewer weeks worked and labour force discrimination, the problem of
poverty is significantly pronounced in the African Canadian community.10

11.The unemployment rate for African Canadians has been reported at 74% higher than

non-racialized Canadians.1! It has also been reported that those who identify as African
Canadian earn 75.6 cents for every dollar that a non-racialized worker earns.12 According
to one study, while there are varying earnings differences for different ethnic groups,
African Canadians experience the largest and most “striking” earnings gap.13 This wage
differential exists regardless of whether African Canadians are immigrants or Canadian-
born,14 and irrespective of their level of education.’®> Given the pervasiveness of anti-
Black discrimination in employment, it is not surprising that African Canadian workers
have neither been fully utilized nor equitably compensated in the labour market.

12.Instead of ensuring the full implementation of legislation prohibiting discrimination in the

13.

labour market and measures to reduce unemployment among minority groups, the
government has quietly deleted employment equity through a recent budget bill. The
Federal Contractors Program was established in 1986 to further the goal of achieving
workplace equity for designated groups - including “visible minorities” — experiencing
discrimination in the Canadian labour market. Under the Program, organizations that
have 100 or more employees and wished to bid on a federal government contract or
standing offer of $200,000 or more, had to first sign a Certificate of Commitment to
implement employment equity. Article 602 of the Federal Government’s omnibus Bill C-
38, however, has changed the language of the Act to eliminate the mandatory
requirement that Federal Contractors comply with the Employment Equity Act thereby
effectively dismantling a program that helps business tackle discrimination and protects
some of the most vulnerable Canadians.

It is recommended that Canada reduce poverty among African Canadians by
implementing policies to address wage discrimination against African Canadian
workers and ensuring that workers are earning equal pay within the same
occupations; implementing policies to address occupational segregation against
African Canadian workers and ensuring that workers’ occupational attainment is
consistent with their educational attainment and work experience; and implementing
policies that require companies and governments to report on their performance in
addressing wage discrimination and occupational segregation within their
organizations.

D. FAILURE TO ADDRESS HATE CRIMES AND HATE PROPAGANDA

14.Section 13(1) of the Canadian Human Rights Act provides:

13. (1) It is a discriminatory practice for a person or a group of persons acting
in concert to communicate telephonically or to cause to be so communicated,
repeatedly, in whole or in part by means of the facilities of a



telecommunication undertaking within the legislative authority of Parliament,
any matter that is likely to expose a person or persons to hatred or contempt
by reason of the fact that person or those persons are identifiable on the
basis of a prohibited ground of discrimination.

15.In June 2012, the federal government repealed the section of the Canadian Human
Rights Act which deals with complaints regarding “the communication of hate messages
by telephone or on the Internet.” The removal of these sections from the Act will
effectively strip the Canadian Human Rights Commission of its power to educate
Canadians and shut down inappropriate hate-promoting websites.

16.Given the widespread presence of anti-Black racism and hate in Canadian society,16 this
move away from the prohibition of hate propaganda is particularly concerning for
members of the African Canadian community. With the repeal of section 13, guarantees
of freedom of expression and religion have essentially become a “constitutional right to be
racist” or weapons with which to defend the status quo.1” Arguments of hate propagandists,
cloaked in terms of freedom of expression or religion, have been permitted to obscure the
fact that what is truly at issue is the right of vulnerable and marginalized groups to be
treated as equals and to be free from and protected against hate.18

17.The government’s failure to protect vulnerable groups from hate propaganda will surely
lead to their increased victimization. Police-reported hate crimes refer to criminal
incidents that, upon investigation by police, are determined to have been motivated by
hate towards an identifiable group. The most recent statistics reveal an alarming trend of
victimization based on race, especially for African Canadians. In 2011, for example, it
was reported by Statistics Canada that the number of police-reported hate crimes rose
42 per cent in 2009 on top of a 35 per cent increase the previous year. Alarmingly,
violent offences, such as assault, accounted for four in ten of these hate crimes. The
statistics also reveal that, while representing only 2.5 per cent of the Canadian
population, African Canadians continue to be the most commonly targeted racial group,
accounting for 38 per cent of all racially motivated incidents.

18.Canada’s Criminal Code criminalizes advocating or promoting genocide; and publicly
inciting hatred against an identifiable group in such a way that there will likely be a
breach of the peace. In addition, the Code provides for the seizure and forfeiture of hate
propaganda material kept on any premises for distribution or sale, and the deletion of
hate propaganda from computer systems. Also, the mischief section of the Code covers
hate-motivated mischief and mischief relating to religious property.

19.The Code, however, does not contain a specific offence for acts of violence against
racialized or ethnic groups. A hate crime motivated by race is not an offence in and of
itself; rather, it is dealt with by the sentencing provisions of the Criminal Code.
Specifically, under s. 718.2(a)(i), the courts may define the motivations of hate, bias or
prejudice as aggravating factors when sentencing an offender for other offences, such
as assault, damage to property, threatening, or harassment.

20.As noted by the Committee for the Elimination of Racial Discrimination, however, hate
crimes should be singled out for special attention by the criminal justice system beyond
the current provisions of Canada’s Criminal Code. The only way to protect African
Canadians, to publicly denounce anti-Black hate crimes, and to ensure consistent
sentences for race-based hate crimes across the country is to enact a criminal offence of
race-based assault as is required by Article 4(a) of the Convention on the Elimination of



Racial Discrimination. Such a provision has been enacted in other jurisdictions and is a
clear affirmation by states that race-based violence requires specific recognition and
attention. The repeal of section 13 and the lack of criminal code protections against hate
motivated crimes are significant gaps in the legal protections of vulnerable groups such
as African Canadians.

21.1t is recommended that Canada introduce human rights legislation that offers
protection against different forms of anti-Black hate propaganda; enact criminal
legislation creating an offence for racial violence; implement a nationwide mandatory
disaggregated data collection policy that requires the collection of disaggregated
data on the reporting, prosecution, conviction and sentencing of hate crimes; and
provide information on any data collection measures implemented and their results.

E. CONTINUED OPPOSITION TO THE DURBAN DECLARATION AND PROGRAMME
OF ACTION

22.2011 marked the 10t anniversary of the United Nations World Conference Against
Racism, Racial Discrimination, Xenophobia and Related Intolerance (“WCAR”) which took
place in Durban, South Africa in 2001. The Durban Conference (“Durban”) resulted in
the creation and adoption by consensus of the Durban Declaration and Program of
Action (“DDPA”), the international community’s innovative and action oriented blueprint
to fight all forms of racism and racial discrimination. Among other things, the DDPA
recognized that slavery is and always has been a crime against humanity and
encouraged states to consider reparations for the slave trade.

23.In 2004, Canada’s Minister of Foreign Affairs in addressing the United Nations
Commission on Human Rights stated as follows:

Both domestically and internationally, the fight against racism is a top priority
for Canada. It should also be a top priority of states to draw on many of the
strategies and approaches outlined in the Program of Action of the World
Conference Against Racism.19

24.Canada’s actions since the WCAR, however, belie this stated commitment. Canada has
consistently voted against or abstained from General Assembly and Human Rights
Commission resolutions regarding racism and the implementation of the DDPA.20

25.Most recently, the Canadian government refused to participate in events
commemorating the 10t anniversary of the adoption of the DDPA in September 2011.
Specifically, on September 22, 2011, the United Nations General Assembly held a one-
day high-level meeting in New York City to commemorate the 10% anniversary of the
adoption of the DDPA. The high-level meeting resulted in, inter alia, the adoption by
consensus of a political declaration proclaiming the "strong determination [of world
leaders] to make the fight against racism, racial discrimination, xenophobia and related
intolerance, and the protection of the victims thereof, a high priority for [their] countries."
Like it had done in 2009, Canada again led the withdrawal of nation states from the
post-Durban event.21

26.Whatever the reasons for Canada’s disengagement from the Durban processes, the end
result has been the Canadian government’s avoidance of its obligations under the DDPA
with respect to the full and accurate inclusion of the history and contribution of people of



African descent in the education curriculum; the adoption of programs and measures to
ensure effective access to justice for African descendants; and the assigning of
particular priority and sufficient funding to improving the situation of people of African
descent in the areas of health systems, education, and housing. The government’s
inaction thus demonstrates a lack of commitment to the elimination of racism and racial
discrimination faced by African Canadians.

27.1t is recommended that Canada publicize the true contents of the Durban Declaration
and Programme of Action (“DDPA”); re-commit to a national anti-racism strategy such
as Canada’s 2005 Action Plan Against Racism that will result in the adoption and
implementation of the DDPA; and participate in any and all upcoming events
addressing the implementation of the DDPA.
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