NEW ZEALAND RESPONSE TO OHCHR INFORMATION REQUEST PURSUANT TO A/HRC/7/9 CONCERNING THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES
	legal measures for the ratification and implementation of the Convention on the Rights of Persons with Disabilities


Purpose of the submission
1 The Office of the United Nations High Commissioner for Human Rights requested contributions to the Office’s thematic study on key legal measures for ratification and effective implementation of the Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol, pursuant to HRC resolution 7/9 of March 2008.
Introduction

2 New Zealand ratified the Convention on the Rights of Persons with Disabilities on 25 September 2008. 

3 The Government of New Zealand is committed to promoting the rights and full participation of persons with disabilities in society on an equal basis with others. It recognises the challenges New Zealanders with disabilities face in areas such as employment, education and unmet health needs. This commitment has been demonstrated through the creation of a ministerial portfolio for disability issues, the development and implementation of the New Zealand Disability Strategy and the establishment of an Office for Disability Issues.
4 The role of the Minister for Disability Issues is to advocate disability issues and to establish and report on the New Zealand Disability Strategy. The Minister for Disability Issues is currently Hon. Ruth Dyson.
5 The Office for Disability Issues was established to promote the implementation of the New Zealand Disability Strategy and to monitor actions to enable participation and inclusion of persons with disabilities in society. It provides a focus on disability in government, leads cross-sector policy and provides support to the Minister for Disability Issues. 
A legislative mandate for action on disability: New Zealand Disability Strategy

6 A strength of New Zealand’s Public Health and Disability Act 2000 is that a strategy for disability issues is required by legislation. 

7 In April 2001, the government released the New Zealand Disability Strategy to meet this obligation, after extensive consultation by the Ministry of Health with persons with disabilities and their families, and disability sector organisations. It provides a framework for government agencies, and wider society, to take action to remove barriers to the participation of persons with disabilities in their communities. Its vision is of a fully inclusive, enabling society, where persons with disabilities can say that they are highly valued and can participate fully. 

8 There are fifteen objectives in the New Zealand Disability Strategy that cover all ages and stages of life.  These objectives can be organised into five groups: 

· promoting citizenship: how agencies can work to foster society’s ability to include persons with disabilities ;

· building government capacity: how agencies are developing the necessary knowledge, skills and systems to address disability issues and to be responsive to persons with disabilities ;

· improving disability supports: how agencies are ensuring that services improve outcomes for persons with disabilities , allowing them to make ordinary choices and have ordinary responsibilities in their lives;

· promoting participation in all areas of life: how agencies are identifying and maximising opportunities for persons with disabilities across different areas of community life;

· addressing diversity of need: how agencies are working to reflect the diversity that exists among persons with disabilities and their families and carers.

9 Formalising the New Zealand Disability Strategy in legislation makes it a more compelling and useful tool. The legislation requires progress under the New Zealand Disability Strategy to be monitored and reported against annually to Parliament. Government agencies are required to demonstrate how they intend to implement the Strategy. 

10 This reporting requirement increases the visibility of New Zealand Disability Strategy activity and enables the disability community to challenge government on the progress made against the its objectives. 

11 In July 2002, the Office for Disability Issues was established within the Ministry of Social Development. It provides a dedicated focal point in government on disability issues. Its core role is to monitor and support implementation of the New Zealand Disability Strategy, develop strategic whole of government disability policy, provide advice to other government departments developing policy that impacts on persons with disabilities , and support the Minister for Disability Issues.

12 The Office for Disability Issues works with all government departments and agencies to ensure their policies and programmes include persons with disabilities as part of their client group and in their ordinary business. 

13 Government agencies’ Strategy implementation plans are published on the Office for Disability Issues website. The agencies also provide a report on progress against the previous year’s implementation plan. The Office for Disability Issues uses these reports to contribute to the Minister’s annual progress report to Parliament. The agencies’ plans and progress reports also serve as accountability documents to the public, demonstrating the Government’s commitment.
14 The disability community has embraced the opportunity provided to help shape legislation as it is reviewed. For example, consultation has ensured that the Building Act 1991 (and its successor the Building Act 2004) comprehensively incorporates a disability perspective.
15 In August 2008, a review
 of the implementation of the New Zealand Disability Strategy (for the period 2001 to 2007) reaffirmed the relevance of the Strategy to persons with disabilities. They felt that implementation over the six years had resulted in positive changes, including:

· greater empowerment

· improved communications and accessibility

· wide recognition of their value and contribution to society

· greater inclusion in central government decision making.

16 There have been significant levels of government implementation activity, including:

· a lot of work to understand disability 

· considerable consultation with persons with disabilities
· increased accessibility to government information and services

· provision of more funding for services and support accessed by persons with disabilities 
· legislative changes to remove barriers to participation and to reduce discrimination.

17 Four challenges to implementation were noted as being:

· society’s attitudes to persons with disabilities 

· absence of a national implementation plan and linked funding

· size and status of the Office of Disability Issues

· embedding in government agencies knowledge about disability issues and responsiveness to persons with disabilities .

18 Despite the significant progress achieved through the New Zealand Disability Strategy, persons with disabilities continue to experience many barriers which prevent their full participation in society. It remains a high priority for the government to identify and remove these barriers. New Zealand’s ratification process has re-focused action domestically on enabling persons with disabilities to participate in and contribute to all aspects of society, and at all life stages, on an equal basis with others.
Measures to implement the Convention on the Rights of Persons with Disabilities
19 New Zealand ratified the Convention on the Rights of Persons with Disabilities in September 2008. In carrying out the steps necessary to ratify the Convention, New Zealand has assessed whether its domestic policies, practices and laws align with the Convention’s obligations to ensure effective and meaningful implementation of the rights contained therein. Therefore, in the New Zealand context the legal measures for ratification and for effective implementation of the Convention are the same. 

20 Over the past 30 years, new and revised legislation has incorporated the rights of persons with disabilities. Legislation has confirmed access by persons with disabilities to the entitlements and services available to ordinary citizens and, where needed, has provided for additional supports to put them on the same level as other population groups.

21 Significantly, rather than one overarching law, the New Zealand approach is to include the interests of persons with disabilities within all legislative responses – for example, health, education, social assistance, transport and housing. This approach underlines the responsibility of society to design systems and services that are accessible to all people, including persons with disabilities, such that they can enjoy their rights. However, protection is required for occasions where society fails in this responsibility. This may mean providing additional support services or tailored delivery mechanisms.

22 To ensure compliance with the Convention prior to ratification, a comprehensive review of all legislation and of departmental policy and practice was undertaken. This review determined that New Zealand is generally consistent with the Convention and that no new legislation was required for New Zealand to ratify the Convention. However, some existing legislation was identified as needing amendment before ratification proceeded. These legislative amendments are contained in the Disability (United Nations Convention on the Rights of Persons with Disabilities) Bill (Disability Bill), that was passed by the New Zealand Parliament in September 2008. 
Non-Discrimination

23 The Convention requires States to ensure the full realisation of all human rights and fundamental freedoms for all persons with disabilities, on an equal basis with others, without discrimination of any kind on the basis of disability. This is already a feature of New Zealand law, which prohibits discrimination on the basis of disability (Human Rights Act 1993 and the New Zealand Bill of Rights Act 1990). The Human Rights Act is primarily an anti-discrimination statute applying to both the public and private sectors. Under the New Zealand Bill of Rights Act 1990, legislation is to be interpreted where possible in a non-discriminatory manner. 
24 Any persons believing that they have experienced discrimination on a ground prohibited under the Human Rights Act 1993 (such as disability) can submit a complaint to the Human Rights Review Tribunal.
Reasonable accommodation
25 Discrimination is defined in the Convention to include the denial of reasonable accommodation. In recognition of the important role that reasonable accommodation plays in overcoming barriers to persons with disabilities’ equal participation in society, the Human Rights Act 1993 requires that persons with disabilities should be accommodated, where it is reasonable to do so. 
26 The Human Rights Act includes a requirement to provide reasonable accommodation in relation to the full range of public sector actions. The Act also prohibits conduct amounting to unlawful discrimination by the private sector in nine specified areas of activity (such as the provision of goods and services, employment and transport), but not all of these prohibitions expressly incorporate the concept of reasonable accommodation. Amendments to existing legislation were required to mitigate any risk of ambiguity by expressly stating that reasonable accommodation must be provided in these circumstances.
Equal recognition before the law and legal capacity (Article 12)
27 The Disability Bill removed outdated and discriminatory provisions in legislation that automatically disqualified a person from certain public or fiduciary offices on the grounds of being mentally disordered or subject to a compulsory treatment order under specific mental health legislation (the Mental Health (Compulsory Assessment and Treatment) Act 1992). Amendments to existing legislation prior to ratification ensure the individual assessment of a person’s capacity to perform a role or function. This recognises that automatic disqualification for mental disorder discriminates unfairly against persons with disabilities by using a person’s status as being, or having been, “mentally disordered” as a proxy/test for their capacity or capability, rather than assessing their actual capacity or capability to carry out a specific role. 
28 The result of the amendments is that boards or agencies will rely on existing mechanisms to regulate the non-performance of persons with disabilities carrying out a role, in the same way as for all other people. 
29 The New Zealand Trustee Act 1956 enables a trustee to appropriate property towards or in satisfaction of a legacy provided the trustee first gives notice to all interested persons who are of full age and mental capacity. The Act was amended prior to ratification to remove the reference to full age and mental capacity; therefore notice must be given to all persons. 
Decision-making
30 The Protection of Personal and Property Rights Act 1988 provides for a system of substituted decision-making for people who the Family Court determines are not capable of making or communicating such decisions. The degree of substitution is made so that it is the least restrictive on a person’s independence. 

Education (Article 24)
31 Students with disabilities are afforded the same right to attend a mainstream state school as any other child. The Education Act 1989 ensures people with special educational needs (whether because of disability or otherwise) have equal rights to enrol and receive education at state schools. It provides for additional educational supports and funding for children with disabilities. The inclusion of children with disabilities in mainstream schools has had the added benefit of increasing the awareness and acceptance of disability amongst other children.

32 The Ministry of Education funds specific services to help these students reach their full learning potential and participate along with other students. Additionally, for the small number of children for whom a mainstream state school is not appropriate, special units, classrooms and schools are available, depending on need. These may offer a modified curriculum and learning goals. However, these are still part of the general education system.
33 Until recently, the education of children with disabilities was the responsibility of a separate government agency – the Special Education Service (SES). In acknowledging that the Ministry of Education should be responsible for the education of all New Zealand children, the government merged SES with the Ministry in 2002. 
Awareness raising (Article 8) 
34 Like Minds, Like Mine is a public health funded social advertising campaign that has run since 1997. The mass media campaign aims to reduce the stigma and discrimination faced by people with experience of mental illness. Quantitative and qualitative research point to increased levels of awareness amongst the public and attitudinal improvement. People with experience of mental illness also report improvement in attitudes and practices from some of the key organisations targeted by the campaign’s education and training work.
Accessibility (Article 9)
35 New Zealand practice is consistent with the Convention’s requirement in Article 9. The Building Act 2004 integrates a disability perspective in all levels of the building regulation framework, operational policy development and implementation, and decision-making by regulators. The Act promotes health and physical independence for users of buildings. In effect, it requires all new and refurbished buildings to which the public can enter (whether for free or by charge) to be made accessible to persons with disabilities.
36 Where disputes between owners and building certifiers on reasonable and adequate access and facilities for persons with disabilities have to be determined, consultation with the Office for Disability Issues (required under the Building Act) has ensured a disability perspective is integrated into decisions at all levels. This input is particularly effective. An access advisory panel to the Department of Building and Housing of experts from the disability sector and professionals promoting accessible solutions advise on disability issues in the whole regulatory process.
37 New Zealand Sign Language Act 2006 recognises New Zealand Sign Language (NZSL) as an official language of New Zealand, and the right for persons who are deaf to use it in legal proceedings. It also means that government services and information must be accessible to the deaf community through the use of appropriate means, including the use of NZSL.
Living independently in the community (Article 9 and 19) 
38 The Convention expands the need for States to recognise the right of persons with disabilities to live in the community, with choices equal to others, and to take effective and appropriate measures to facilitate this happening. Such measures include enabling disabled people to: choose their place of residence and choose who they live with; access a range of in-home and community support; and access community services and facilities available to the general population. The New Zealand Disability Strategy is consistent with this obligation (specifically, objective 8: Support quality living in the community for disabled people, and objective 7: Create long-term support systems centred on the individual). 
Adequate standard of living and social protection (Article 28)
39 The Social Security Act 1964 provides financial benefits and support to enable people to participate in their communities and the labour market. Invalids and Sickness Benefits have been available since 1938 under social security legislation.
Financial support as a result of accident (Articles 26 and 28)

40 Accident Compensation Act 1974 – establishes a no fault compensation and lifelong support system to all New Zealanders who are incapacitated or disabled as a result of accidents. The scheme covers health, rehabilitation, financial, physical and other services.
National Monitoring (Article 33)

41 New Zealand already has most of the elements of the framework proposed in article 33 (national implementation and monitoring), spread over diverse agencies that deal with human rights and disabled persons rights specifically. 
42 Complaint mechanisms exist for disability support services (Office of the Health and Disability Commissioner), government services generally (Office of the Ombudsmen), and discrimination on the basis of disability (Human Rights Review Tribunal). 
43 New Zealand has not yet finalised its position on the composition and working of the framework, but the Office for Disability Issues is currently considering various options. The framework will build on existing processes used to promote and monitor implementation of the New Zealand Disability Strategy. 

44 The Office for Disability Issues will serve as the government focal point suggested in article 33.The Office for Disability Issues works with government agencies at the start of the reporting year to identify actions and achievements they will complete to progress the New Zealand Disability Strategy. The documentation of targets reduces the risk of individual departments taking no action. 
45 In developing the framework, the Office for Disability Issues will consult with key independent government agencies such as the Human Rights Commission and the Office of the Ombudsmen, other relevant government agencies and disability sector organisations (and in particular persons with disabilities ’s organisations). The New Zealand framework is planned to be put in place in 2009. It will build on measures already working to monitor and promote implementation of the New Zealand Disability Strategy. 

46 There is also a commitment by government to continue the spirit of partnership with persons with disabilities and their organisations in the development and implementation of the framework. This was demonstrated by New Zealand during its participation in negotiations on the Convention, and the government is determined that this practice will be ongoing and reflected in measures to implement the Convention domestically.

47 The New Zealand Human Rights Commission (national human rights institutions) has a mandate to promote and educate on human rights in New Zealand. It has an active interest in the Convention and the rights of persons with disabilities. 

48 Maintaining the momentum for effective and meaningful implementation of the Convention requires the involvement of persons with disabilities and civil society. In New Zealand, community and voluntary organisations have a long and valued heritage of helping to address the needs of persons with disabilities. The Government is committed to supporting the sector to continue this vital role. The Statement of Government Intentions for an Improved Relationship between Government and the Community and Voluntary Sector sets out the agreed principles government will follow when engaging with the sector. This includes community and voluntary organisations in the disability sector. An Office for the Community and Voluntary Sector was established in 2003 to help implement and monitor these commitments.

Statistics and Data collection (Article 31)
49 New Zealand recognises that collecting accurate statistics and data on disabilities is crucial to understanding the needs of persons with disabilities in the country. Since 1996, New Zealand has undertaken a post-census disability survey. Every five years, surveys collect statistics on the prevalence, nature, duration and cause of disability. Statistics were collected for children (0 to 14 years) and adults living in households, and for adults living in residential facilities.

50 For persons with disabilities living in households, further information was collected on services and assistance received or needed, special equipment used or needed and barriers encountered in everyday life in the areas of employment (for adults 15 years and over), education, transport and accommodation. For people with disabilities living in residential facilities, information was collected on assistance received and use of equipment.
51 Information from the disability surveys are made publicly available. This forms the best set of data on people with disabilities in New Zealand. 
International Cooperation (Article 32)

52 The New Zealand Agency for International Development (NZAID) is responsible for managing New Zealand’s official development assistance overseas. NZAID is committed to ensuring that its international development programmes are inclusive of and accessible to persons with disabilities as required by Art 32(1)(a). NZAID is required to mainstream human rights (including disability) throughout its operations. Accordingly, disability perspectives are incorporated (to varying degrees based on appropriateness) within NZAID’s strategy and policy frameworks, programmes and organisational culture/processes. 
53 NZAID policies take specific note of the impact on people with disabilities. Specific examples of disability considerations include:
· Human Rights Policy - notes three primary aspects for mainstreaming: in strategy and policy, programmes, and organisational culture and processes; 
· Health Policy - which supports a ‘twin-track’ approach through mainstreaming across all activity and specific initiatives to enhance the empowerment of persons with disabilities; 
· Education Policy - which recognises education as a human right and notes that bilateral programmes should include a particular emphasis on ‘disability inclusive measures’; and 

· Specific programme strategies, such as the Papua New Guinea Strategy (2008 – 2018), are guided by a tool (‘NZAID Guideline for Developing a Programme Strategy’), which requires an analysis and integration of human rights considerations (which would include disability).  
54 NZAID's efforts in promoting disability rights centre on the Pacific, where it is involved in supporting and strengthening governments and NGOs to deal with the barriers that prevent persons with disabilities participating fully in their society. Through support to the Pacific Islands' Forum Secretariat and the Pacific Disability Forum it works to support the development of national disability strategies and the development of specific disabled persons organisations .It has specifically supported the Disabled Persons Association to develop the Disability  Policy in Vanuatu, the only Pacific Island country to have ratified the Convention. Support to disabled persons organisations through the Pacific Disability Forum also strengthens the capacity of these organisations to be involved and participate fully in the monitoring process under Art 33.
Women with disabilities (Article 6)

55 The Ministry of Women’s Affairs works alongside the Office for Disability Issues to promote the inclusion of issues for women with disabilities in the Disability Strategy. Objective 14 of the Disability Strategy seeks to promote the participation of women with a disability in order to improve their quality of life. Objective 15 focuses on valuing families, whänau and people providing ongoing support to persons with disabilities. The Ministry of Women’s Affairs also consulted with a focus group of disabled women to ensure that their views were taken into account in the New Zealand government’s and to ensure specific reference to women with disabilities. The additional barriers faced by women with disabilities are also recognised in the government’s Employment Strategy which targets improvements in employment, earnings and the quality of employment for a number of groups, including women and young persons with disabilities.
56 The Ministries of Women’s Affairs and Justice are also cooperating to improve data collection on the victimisation of women with impairments.
Children and youth (Article 7)

57 Children and youth with disabilities face additional barriers to their full and meaningful participation in society. Objective 13 of the Disability Strategy is to “enable disabled children and youth to lead full and active lives, reflecting the view that children with disabilities achieve better outcomes when they attend mainstream schools and are integrated with their non-disabled peers. To this extent, the Ministry of Education works alongside the Office for Disability issues to increase the proportion of children with disabilities participating in mainstream classes (see above section on Education). 
58 New Zealand is also committed to ensuring that children with disabilities have the right to express their views freely on all matters affecting them and to be given due weight according to their age and maturity (as required under Art 7(3)). The Ministry of Youth Development includes disabled youth on its youth advisory network and in its consultations and Youth Parliaments have included youth with disabilities.

� The report of the first review of New Zealand Disability Strategy Implementation is available at:�� HYPERLINK "http://www.odi.govt.nz/nzds/index.html#ReviewofprogresswithNewZealandDisabilityStrategyimplementation4" ��http://www.odi.govt.nz/nzds/index.html#ReviewofprogresswithNewZealandDisabilityStrategyimplementation4�
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