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This document was drafted for the Office of the United Nations High Commissioner for Human Rights with reference to resolution 7/9 of the Human Rights Council and based on the request of 4 June 2008 (letter IW/MK/SW/is). It aims to give a short summary on legal measures related to the ratification and implementation of the Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol in Hungary.

The Mental Disability Advocacy Center (MDAC) is an international non-governmental organization promoting the rights of children and adults with actual or perceived psycho-social disabilities. MDAC’s main areas of concern are autonomy and legal capacity of people with mental health disabilities, institutions and community living as well as ill-treatment and death. MDAC has been working in Hungary since 2001 in areas such as litigation, research, law reform and advocacy on behalf of people with disabilities. Currently, MDAC is involved in an extensive lobbying related to the implementation of the CRPD in Hungary. 

The below analysis focuses on the following issues:
I. Legal measures related to ratification of the CRPD by Hungary 
II. Legal measures related to domestic implementation and national monitoring
1. The definition of disability and its impact on the implementation process

2. National focal points of implementation

3. The Hungarian Disability Caucus 

4. National monitoring mechanism 
III. Rights enshrined in the CRPD
1. Article 12 – Equal recognition before the law

1.1 Translation 

1.2 Realization of equal recognition before law  

2. Involuntary treatment of persons with psycho-social disabilities – right to liberty and right to health 

2.1 General healthcare decisions 

2.2 Involuntary hospitalisation (civil commitment) 
2.3 Forced (forensic) treatment 
IV. Conclusions
I. Legal measures related to ratification of the Convention by Hungary 

The United Nations General Assembly adopted the CRPD along with its Optional Protocol by general consensus on 13 December 2006. The CRPD was opened for signature by States Parties on 30 March 2007. Hungary was the second country to ratify the CRPD and the first one ratifying the Optional Protocol. The bill of ratification was passed by the Hungarian Parliament on 25 June 2007 (Act No CII of 2007).

Hungary opted for the approach of ratifying the CRPD before adjusting its national legislation to the respective requirements established by it.  Therefore, at the time of ratification, several domestic laws and policies were not in compliance with the CRPD, and the rights previously not covered by the national law had not been incorporated yet.

MDAC omits any comments as for the methods of the ratification process, though, it believes that the time period available from the date of ratification (25 June 2007) to the CRPD’s entry into force (3 May 2008) could have been enough to initiate the necessary legislative reforms. However, the momentum created by the ratification has passed a long time ago; and while Hungary has reached significant results concerning one of the most debated parts of the Convention, namely Article 12 and legal capacity (see below), it is difficult to notice progress in adapting domestic policies in other areas. 

In MDAC’s opinion, effective implementation and enforcement would require considerable and sustained attention from the Government. In order to prepare for the full implementation of the CRPD, a principal issue to be addressed is the identification of challenges that currently prevent the effective realization of the rights of persons with disabilities. Moreover, the Government should identify the relevant actors and engage them in the implementation process with a clear timetable for transforming the Hungarian legislation and practice. These tasks have not yet been completed (see below our analysis on implementation).

II. Legal measures related to domestic implementation and national monitoring
This part aims to provide an overview of the CRPD’s implementation process in Hungary, highlighting the current actors involved and the debates surrounding the monitoring mechanisms. 

1. The definition of disability and its impact on the implementation process

While raising awareness about the human rights of persons with disabilities and the importance of the CRPD, it should be taken into account that persons with disabilities are not a homogenous community with the same needs. There are groups with a potentially greater defencelessness with regard to their social exclusion and their lack of access to means of protection. Because of prejudices, historical segregation in healthcare and social care institutions, and their dependency on family members or caregivers, persons with psycho-social (mental health) disabilities face considerable challenges not only when exercising their rights but also when seeking formal remedies. Our understanding is that when adjusting national level frameworks to the standards of the CRPD obligations, the Government has to ensure that the new policies and legislation do address specific barriers that persons with psycho-social disabilities face in realizing and enforcing their fundamental rights. 

Central to the above outlined difficulty is that the definition used by the main disability rights law of Hungary (Act No XXVI of 1998, the Act on the Rights and Equal Opportunities of Persons with Disabilities, “Equalization of Opportunities Law”) is based on a medical approach to disability.  As such, it incorporates strong medical restrictions on those protected by the Act.  Section 4 of the Act defines a person living with disability as “anyone who is to a significant extent or entirely not in possession of sensory - particularly sight, hearing - locomotor or intellectual functions, or who is substantially restricted in communication and is thereby placed at a permanent disadvantage regarding active participation in the life of society”. This list does not refer to mental health problems and thus excludes persons with psycho-social disabilities. Contrary to this approach, the CRPD views disability as a social construction, reiterating that “disability results from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others”.

The Equalization of Opportunities Law does not recognize that the full enjoyment of the rights of persons with disabilities is hindered by institutionalized norms, values, and ideas of society; but declares that the barriers are in the state of the person himself (Section 3). Furthermore, the basic principles of the Equalization of Opportunities Law are, according to Section 2(1), to prevent disability and to provide adequate institutional framework to compensate the burdens of people with disabilities according to the capacities of the national economy (Section 2(5)).  

It is worth pointing out these principles, heavily burdened with paternalism, as these are the guidelines of of Hungarian disability policies. In our view, such concepts go contrary to the CRPD, “recognizing the valued existing and potential contributions made by persons with disabilities to the overall well-being and diversity of their communities”. Viewed this way, the Hungarian legislation currently in force does not provide an adequate framework to implement the CRPD in the light of its objective and purpose, as prescribed by the Vienna Convention on the Law of Treaties. 

Apart from its outdated nature, another important element of the definition and approach of the Equalization of Opportunities Law is that it does not extend the safeguards and rights to persons with psycho-social disabilities. As described above, persons with psycho-social disabilities are not entitled to the same grade of protection; therefore the act promoting equal opportunities, independent living and active participation of persons with disabilities is of no use to them. 

Our area of concern is to guarantee that policies and measures affecting directly or indirectly the rights and situation of persons with disabilities are in compliance with Article 2 of the CRPD, and the restrictive definition currently used in Hungary is abandoned to ensure that the CRPD’s potential may be fully realized in the case of persons with psycho-social disabilities as well.  In this context, MDAC suggests that Hungarian law should omit a definition of disability, because as an indirect consequence some persons could be potentially left out from the group of persons entitled to disability-specific protection or social benefits.  The Government should recognise the need to remove the barriers which exclude people who have impairments, and use a description of disability which targets the aims prescribed by the CRPD. 

Another area of concern is that, regrettably, the Hungarian official translation of Article 1 of the CRPD does not reflect the pluralism included in the terms of the “Purpose” of the CRPD. More precisely, the terminology of the Hungarian translation is not corresponding with the CRPD’s description, and as such it does not refer to persons with mental impairments. This deficient translation can potentially have a negative impact on the upcoming legislative reforms. 
2. National focal points of implementation

The CRPD anticipates the designation of national focal points and mechanisms for the coordination of implementation and for the monitoring of the realization of the rights enshrined in it. With regard to the national focal point of implementation at governmental level, the National Disability Affaires Council (Council) decided on 30 October 2007 to undertake the task of the coordination of the CRPD’s implementation as its own duty.  MDAC would like to note that no general consensus or decision was taken among the various governmental bodies on the responsibility or process of implementation. As the result, there has not been adopted any comprehensive and structured plan on the national implementation procedure. Apart from the decision of the Council, MDAC is not aware of any other manifestation of the engagement of the Government with its own domestic-level disability laws and policies. This lack of awareness is likewise to represent considerable challenges for effective national-level implementation.

As one of its activities, the Council established a panel of national experts with knowledge of different sort of disability issues to provide a compliance study of the national legislation with the CRPD until 15 April 2008, and articulate explicit proposals on law reform not later than the end of June 2008. However, this exercise remained a “ghost program”.  Out of approximately 10-12 disabled people organizations (DPOs), NGOs and administrative bodies charged with the preparation of these studies, only four have submitted their compliance analysis on time; however, these have never been published, disclosed or any way made accessible to the public. Moreover, there have not been taken any further steps to formulate clear suggestions towards decision-makers. 

The main MDAC’s concern regarding the Council and its role as “national focal point” is its legal status and composition. All these are regulated by the Equalization of Opportunities Law, mentioned above. The Council works under the Secretariat of the Ministry of Social Affaires and Labour and is a forum of governmental representatives and representatives of DPOs listed in the law (mainly representatives of persons with autism, intellectual disability, deaf or heard of hearing, blind, and with mobility impairment). Representatives of DPOs not enumerated in Section 25 of the Law are excluded from taking part in the structured public debate on disability related policies, including the CRPD. Therefore, the Council does not qualify as a proper institutional framework for social dialogue with the community of persons with disabilities. 

When prescribing that DPOs must be consulted and listened to in formulating national policies and laws, Article 33 of the CRPD is not limited to consult only a certain circle of DPOs.  In MDAC’s point of view, the Convention is intended not merely to reflect reality of the ratifying states, but to change it. As various organizations of persons with mental disabilities are directly affected by this exclusion, the Council’s work should be open for all DPOs, and the contradictory policy of the national focal point should be abolished.  However, presently, this remains an unsolved issue, and the participation (solely as observers) of “external” DPOs is permitted on ad hoc invitations and the good-will of the Council members. 

3. The Hungarian Disability Caucus 

Due to the uncoordinated work of the Council, on 5 May 2008, MDAC and the Hungarian Association of the Deaf and Hard of Hearing (SINOSZ) with the participation of other DPOs and human rights NGOs, established the Hungarian Disability Caucus.  Its principal objectives are raising awareness on the task of monitoring the implementation of the CRPD and to encourage an organized and vocal civil society capable to express arguments for change based on the norms of the CRPD. The Caucus reflects the principles of the International Disability Caucus and is based on the voluntary contribution of its members. 

Apart from establishing contacts among DPOs which will be a great help in reinforcing and multiplying their efforts in increasing public consciousness on the CRPD, the Caucus will also implant concrete actions related to the CRPD. Recognizing that the CRPD gives exceptional responsibilities to the mechanisms for the supervision of domestic implementation, the principal objective of the Caucus is to advocate for setting up a proper national monitoring framework. 

4. National monitoring mechanism 

More than one year after the ratification of the CRPD, and even following its entering into force on 3 May 2008, little state engagement has been manifested on establishing or defining the mandate of an independent monitoring system. 
There is has not been any decision made yet on the nature of the monitoring body.  Namely, it is not clear whether a new supervisory body will be created or whether one of the existing Hungarian institutions will assume such role. Proposals have been made that the role should be assigned to the Equal Treatment Authority
 or to the Prime Minister’s Office,
 none of which can be considered as independent.  The first one is functioning under the supervision of the Ministry of Social Affaires and Labour, while the second is directly under the responsibility of the Prime Minister.  The third option was to expand the mandate of the Parliamentarian Commissioner for Civil Rights (Ombudsman) with supervising the realization of CRPD rights. MDAC believes that neither this proposal is feasible.  In our opinion, to simply add the monitoring of the CRPD to the competence of the Ombudsman will suffice to meet the requirements of Article 33(1) of the CRPD. Mainly, the current responsibilities and composition of the Ombudsman’s office do not provide such pluralist representation of social forces as prescribed by the CRPD: they especially do not ensure the active involvement of persons with disabilities with the requisite expertise. 

Once elaborated properly, the national monitoring mechanisms or the National Institutions for the Promotion and Protection of Human Rights, as referred to in the Paris Principles, could be essential components in the process of domestic changes. With regard to this, the Hungarian Disability Caucus started negotiations with the Ombudsman currently in function to chart the prospect of establishing an Office of Parliamentarian Commissioner for Disability Rights responsible for handling individual complaints based on the Convention, articulate legislative proposals, submit reports to administrative bodies and the Hungarian Parliament, conduct inquires and provide aid for victims of violations. 

III. Rights enshrined in the Convention

The aim of this section is simply to introduce the applicable normative framework or barriers to the CRPD’s realization. It is by no means exhaustive, but refers to comprehensive issues sitting at the heart of the CRPD. 

1. Article 12 – Equal recognition before the law

Guaranteeing equal recognition before the law of persons with disabilities and ensuring their legal capacity to exercise rights and obligations is not only a right in itself but a fundamental prerequisite to realize, protect and enforce other human rights. 

1.1 Translation

The official English version uses the terminology legal capacity in paragraphs 2, 3 and 4 of Article 12, while the Hungarian text is translated as jog- illetőleg cselekvőképesség
 in paragraph 2 and cselekvőképesség
 in paragraphs 3 and 4.

Representatives of MDAC and the Hungarian Association of Persons with Intellectual Disabilities (ÉFOÉSZ) together with other experts had difficult discussions with the representatives of the Ministry of Social Affaires and Labour, the Ministry of Foreign Affaires and the Ministry of Justice regarding the translation and interpretation of legal capacity.
 Unfortunately, we did not manage to convince the governmental representatives that the most appropriate and corresponding way to translate legal capacity would be to use the term jog és cselekvőképesség (both capacity to have rights and capacity to act) instead of translating the very same expression in two different ways in the different paragraphs of Article 12.  

1.2 Realization of equal recognition before law  

Despite the wrong translation, the most remarkable and exemplary achievement of Hungary regarding CRPD is related to the greatly disputed question of recognition of legal capacity of persons with disabilities on an equal basis with others. 

The legislation currently in force (Act No IV of 1959 on the Civil Code) is built on the principle of substitute decision-making, allowing the deprivation or general limitation of legal capacity on the basis of disability (“plenary guardianship” or “partial guardianship with general limitation”). In certain circumstances, this excludes the periodic review of guardianship, and does not provide any supportive model to the exercise of legal capacity. Persons diagnosed with even a minor mental illness are most likely to be placed under guardianship on the grounds of “lack of capacity to manage their own affaires” due to their “unsound mind”. The absence of procedural safeguards, adequate legal representation, their degree of defencelessness, and their isolation in psychiatric institutions makes people with psycho-social disabilities more exposed to the violations inherent in the guardianship system. 

The codification works on the new Civil Code started approximately 10 years ago, but until summer 2007, only small changes were made to the paragraphs regulating legal capacity and guardianship.  After the CRPD ratification, the representatives of the Hungarian Ministry of Justice and Law Enforcement started to incorporate new mechanisms on the protection of persons with disabilities in the draft of the new Civil Code. However, this was not an automatic step, a consequence of the ratification, but a result of the intensive advocacy work of the civil society. 

The new draft incorporated the recommendations laid out in a position paper of a coalition of 11 NGOs
 engaged in reforming Hungarian legislation in compliance with the CRPD and with the Council of Europe’s Committee of Ministers’ Recommendation No. R(99)4 on the Principles concerning the legal protection of incapable adults. After submitting their position papers, representatives of this NGO coalition were invited to participate in the working group drafting the Civil Code, where they could influence the specific wording of the new law.  The CRPD was used extensively as a major authority for the working group, and the Ministry of Justice also relied heavily on the Convention when justifying the proposal to other government bodies. The draft bill, although to some extent still a result of compromises, reflects the intent of Article 12 of CRPD, and represents a significant step forward in addressing legal capacity of persons with disabilities. Instead of the traditional approach of substituting the will of persons unable to act autonomously, the new law builds on more appropriate capacity-enhancing interventions. 

The proposal of the new Civil Code was adopted by the Government on 6 June 2008, and is on the agenda of the Parliament from September 2008. If adopted, it is likely to enter into force on 1 January 2010. 

The new law envisages mechanisms that guarantee the realization of paragraphs 3 and 4 of Article 12 of the CRPD by introducing proportional and tailor-made legal instruments intended to help and facilitate the exercise of legal capacity without depriving the person concerned of his ability to take his own decisions. These new instruments introduced by the law are supported decision-making and advance directives. 

According to the draft Civil Code, the key features of supported decision making are: 

· Supported decision making does not limit the person’s legal capacity;
· A supporting person cannot be appointed against the person’s will;
· Supported decision-making is based on the relation of trust between the supported person and the supporting person(s) (supporting group or network); 
· The supporting person is not entitled to act on behalf of the supported person. He can merely facilitate the decision-making process by providing the supported person with advice in making his legal statements;
· The supporting person is entitled to participate and provide advice in all situations where the supported person is conducting or negotiating a contract, appears before an authority as client, is heard before court or administrative bodies as party or witness, or in any other case where the supported person makes legal statements or legal transactions;
· By exercising his duties the supporting person has to take into account the supported person’s wishes and interest. He must not exercise any undue pressure on the supported person, and he can not obtain any unjustified advantages from the supported person’s legal statements.  

Advance directives give persons with disabilities a right to make in advance decisions concerning their living conditions, property, healthcare, etc. They can also authorize other persons to act as their representatives, or support persons or guardians in the future.
  These decisions are enforced only if the person’s actual capacity decreases to the extent that he cannot make decisions anymore. 

The new law does not completely abolish the limitation of legal capacity and placement under guardianship. However, its most restrictive forms, plenary guardianship and guardianship of general limitation are abolished, and the role of the guardian will change.  Person under guardianship will have more rights to be heard by their guardians and state bodies, they will have a right to challenge the guardian’s decisions and more control over the guardian.  In order to eliminate abuses, the proposal also includes simple and efficient procedural safeguards, such as the regular review of guardianship and the obligation to hear in person everyone subjected to guardianship procedure. 

It is questionable whether retaining any form of limitation of legal capacity satisfies the requirements of Article 12(2) of the CRPD. As noted above, the law in this aspect is an outcome of compromises among different state bodies. However, the introduction of the new measures should be regarded as a significant step forward. Advance directives can play a major role in enhancing the autonomy of persons whose condition is likely to change through time; therefore they will have crucial importance for persons with psycho-social disabilities and elderly persons. Even more importantly, MDAC believes that supported decision-making will play a major role in strengthening the autonomy of persons with intellectual or psycho-social disabilities. If used properly, it can gradually replace all forms of guardianship measures, and can lead to the abolishment of the restriction of legal capacity of persons with disabilities. However, it is important to underline that legislation is not an end in itself and the effect of the new legislative framework will depend on the level of implementation, the exchange of ideas among administrative bodies. 

2. Involuntary treatment of persons with psycho-social disabilities – right to liberty and right to health 

A particular challenge in the context of promoting the rights of persons with psycho-social disabilities is the legislation and practice related to healthcare, and more specifically, involuntary psychiatric treatment. With this respect, MDAC wishes to highlight the issue as the inadequate Hungarian legal framework results in a system ignoring many of the rights protected under the CRPD. The fact that persons with disabilities have a right to health (Article 25), respect for privacy (Article 22), and liberty and security of the person (Article 14), can no longer be disputed. Unfortunately, it can also not be disputed that persons with psycho-social disabilities suffer from systematic rejection of these rights in relation to everyday healthcare services or psychiatric treatment. 

2.1 General healthcare decisions 

The Hungarian Civil Code explicitly mentions that a person of “unsound mind” could be deprived of his legal capacity and placed under guardianship in relation to his healthcare decisions.  This means that all healthcare-related decisions are taken by the appointed guardian, and the will of the patient is not relevant in this respect.  This obviously excludes the fulfilment of the requirement of free and informed consent to treatment as prescribed by Article 25 of CRPD, not to mention the principle of freedom to make one’s own decisions as envisaged by Article 3.  

According to Act No CLIV of 1997, the Law on Health Care, patients of limited capacity are forbidden to leave the hospital on their own decision, and are thus subject to deprivation of liberty as long as their representative requests or gives consent to their release from the hospital. 

The Law on Health Care acknowledges the right of capable adults to access information concerning their own treatment and to decide on their well-being or life, even if such decisions endanger their health. The same principle does not apply to persons placed under guardianship due to their disability. Their self-determination, respect for privacy and right to health is recognized only to the extent that they are entitled to receive information on their treatment in an accessible way and their opinion shall be taken into account as far as possible. When it comes to access to medical files or the decision to give consent to or reject treatment, these rights are exercised with the assent of their legal representative or exclusively by their legal representative. MDAC shares the view that with the Convention’s entry into force there is a clear obligation that this legislation and practice should be changed radically.

Involuntary psychiatric treatment in the form of emergency compulsory treatment
 and compulsory treatment,
 as defined by the Law on Health Care, and “forced” (forensic) treatment
 as a penal measure are raising even more serious issues. 

2.2 Involuntary hospitalisation (civil commitment) 

Hungarian law recognises that both emergency and non-emergency involuntary hospitalisations are a form of deprivation of liberty, and subjects them to judicial supervision. Since they are justified partly with the person’s psycho-social disability, these measures pose a question whether they are in compliance with the prohibition of deprivation of liberty on the grounds of disability and the right to liberty on an equal basis with others as prescribed by Art 14 of CRPD. 

MDAC would like to mention that based on our survey, Hungarian courts approve almost 100% of involuntary hospitalisations (both emergency and non-emergency). This paper does not address the shortcomings of the judicial review procedure (such as the questionable utility of legal representatives appointed by courts, the mere formality of court hearings lasting only a couple of minutes, or the misunderstood role of forensic psychiatric experts). However it is essential to acknowledge that the extent to which patients are exposed to limitations in the choice of very personal matters amounts to significant violation of Convention rights. 

Imposing involuntary hospitalisation on a person with psycho-social disability has the consequence that such person is restricted in all patients’ rights. To illustrate the seriousness of this point we wish to emphasize that according to Section 189 of the Law on Health Care, not only the right to leave a healthcare facility can be limited, but also the fundamental right to 1) appropriate and continuously accessible healthcare justified by the patient’s health condition, without any discrimination, 2) choosing the treating doctor, 3) have contact with visitors, 4) receive information about his treatment, 5) self-determination, 6) refusal of healthcare intervention, 7) access to medical report, 8) respect for medical secrecy. In addition, there are no remedies available for a psychiatric patient to challenge the justifiability of such restrictions. To comply with the requirements of Article 25 of the CRPD, this system is now ready for radical changes. 

2.3 Forced (forensic) treatment 

Forced treatment is the involuntary psychiatric treatment of mentally ill offenders, ordered and supervised by the criminal system. It is executed in the only high security psychiatric institution of Hungary, the Forensic and Observational Psychiatric Institute (IMEI), which is based on the premises of a general prison in Budapest.

The legislative framework does not reflect the fact that this measure is not merely a healthcare issue, but a serious interference with the offender’s personal liberty and from many perspectives is a violation of Article 14 of the CRPD. Imposing forced treatment on offenders with psycho-social disability has the result of complete deprivation of liberty, without the guarantees otherwise provided to prisoners. While the principle that courts shall order definite sentences is valid for “general” offenders, forced treatment is imposed as an indefinite measure, possibly sustained life-long. As a consequence, unlike in the case of other detainees, the time of the eventual release from IMEI is not prescribed by law but depends on a periodical judicial review. It is therefore not an exaggeration to say that offenders with psycho-social disability are not entitled to safeguards to the same extent as others. The reason for upholding the forced treatment after the time of the sentence has elapsed is merely the patient’s disability. In our opinion this is clearly a violation of the principle that disability shall not be a reason for deprivation of liberty.  

Another with this respect is the manner in which the forced treatment is executed. As stated above, IMEI is the only institution for forced treatment. No other high-security institutions exist; and “civil” psychiatric hospitals have no forensic departments. It is of great importance to highlight the fact that IMEI is based and functions, albeit as a separate building, within the facilities of a “general” prison. The physical infrastructure of IMEI does not provide for different departments varying in terms of treating methods or security level. All patients/prisoners are subject to the same security requirements, and receive the same type of treatment (almost entirely pharmacotherapy). This state of affaires cannot be considered as complying with the obligation to ensure reasonable accommodation for persons with disabilities in the case of deprivation of liberty (Article 14). Even if CRPD does not impose high demands on states, the policy of Hungary outright excluding tailor-made placement and treatment methods is not justifiable. The lack of personalized treatment is also in breach of Article 25 of the CRPD prescribing health services closest to the person’s community. Related to the same Article of the CRPD, it should also be mentioned  that patients’ rights noted above (right to reject treatment, informed consent, access to documentation) are not applicable to patients under forced treatment. To sum up, the contradictory regulation
 of forced treatment has the effect that neither healthcare rights nor criminal safeguards apply to patients in IMEI.

The Ministry of Justice and Law Enforcement is currently working on the codification of a new Criminal Code. On the positive note, we can highlight that forced treatment is likely to be amended as a definite measure. However, the reasoning of the draft bill states that since the adaption of the Criminal Code in 1978, the provisions on forced treatment worked well and no need for change has occurred. The ratification of the CRPD is not mentioned in the reasoning, as if it did not affect this area of law at all. This viewpoint is even more surprising in light of the fact that a different department of this same Ministry relied heavily on the CRPD when amending the Civil Code. 

IV. Conclusions

The Hungarian Government has not made the best use of available time since the ratification of the CRPD. Little progress has been made in adapting domestic policies to the requirements of the CRPD. There is still no clear division of duties and no timetable concerning the implementation process. Further, there has been very little awareness raised among the state bodies about the CRPD, and the involvement of persons with disabilities in the process has been insufficient and sporadic.

One positive and significant step has been the reform of the guardianship system, where the Ministry of Justice and Law Enforcement both acknowledged the relevance of the CRPD and relied on it heavily when justifying the changes in the new Civil Code. In direct contrast with the achievements of shifting the paradigm on legal capacity, the lack of genuine political will to acknowledge the need for change in other areas is astonishing. The principal challenges, such as the disproportionate and persistent denial of political rights (right to vote) or access to justice for persons with disabilities placed under guardianship are deeply rooted in social stigmatization and reflecting the patronizing way society handles persons with disabilities. The impact of a denial of those rights causes considerable concern in terms of reducing the capacity of persons with disabilities to participate effectively in community life. Many of these challenges are not a matter of financial resources, often used as an excuse, but could be well addressed by adequate domestic legislative framework.

� The current mandate of the Authority is to act against any discriminatory act irrespective of the ground of discrimination or the field concerned as regulated by Act CXXV of 2003 on Equal treatment and the Promotion of the Equality of Opportunities. 


� “The Office is the working organization of the Prime Minister, providing for the strategic development and for the coordination of governmental activities in accordance with the decision taken by the Prime Minister and the government as well as for the enforcement of the overall governmental interest in the preparations for decision making”.(Deed Of Foundation of the Prime Minister’s Office). 


� Capacity to have rights and/or capacity to act


� Capacity to act


� Cf.: Gombos Gábor, Könczei György, Bíró Endre, ÉFOÉSZ, Részletes Kommentár a 12. cikkelyhez, avagy a cselekvőképesség problémája. Kézirat.


� MDAC, ÉFOÉSZ, SINOSZ, Hand in Hand, Down Foundation, Soteria Foundation, Hungarian Helsinki Committee, Mental Health Interest Forum, Foundation for the Human Rights of the Mentally Ill, Hungarian Civil Liberties Union, Szigony Foundation 


� The Hungarian “advance directive” thus also includes decisions which in other jurisdictions are regulated separately in the form of an “enduring power of attorney”. 


� Section 199 (1) of the Healthcare Act states: “If a patient manifests immediately dangerous behaviour because of a mental disorder or an addiction, and if the danger can be averted only by immediate admission to and treatment in a psychiatric institute, the physician observing this behaviour shall take immediate measures to transport patient to the proper psychiatric institute. If necessary, police shall assist in transporting the patient.” 


� Section 200 (1) of the Healthcare Act (1) The court shall order mandatory treatment of a patient in a psychiatric institute when said patient exhibits dangerous behaviour because of a mental disorder or an addiction, but when there is no cause for emergency treatment.


� Act No. IV. of 1978 on the Criminal Code, Section 74 (1) In case of the perpetrator of a violent punishable act against a person, or of a punishable act causing public danger, forced medical treatment shall be ordered, if the perpetrator is not punishable because of his insane state of mental functions, and it is to be supposed, that he will perpetrate a similar act, provided that, in case of punishability, a punishment exceeding one year of imprisonment would have to be imposed.


(2) Forced medical treatment shall be executed in a closed institution designated for this purpose.


(3) Forced medical treatment shall be terminated, if its necessity ceases to exist.


� Partly criminal law, partly healthcare laws are regulating the situation of patients under forced treatment.
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mdac advances the human rights of children and adults with actual or perceived intellectual or psycho-social disabilities. Focusing on Europe and Central Asia, we use a combination of law and advocacy to promote equality and social integration.


[image: image1.jpg]