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Input to Civil society consultation on strengthening treaty body system
By Patrick Mutzenberg (CCPR) & Asger Kjaerum(IRCT) – version as of 12 April 2011
The present working paper provides a number of positions and proposals developed jointly between the International Rehabilitation Council for Torture Victims (IRCT) and the Centre for Civil and Political Rights (CCPR). They are based on the programme for the Seoul consultations and the questions contained therein. However, in order to present the proposals in their entirety and not as fragmented pieces, the substance may cut across the different themes and questions.
a. Lists of issues prior to reporting (LOIPR)
The use of Lists of Issues Prior to Reporting (LOIPR) is a welcome initiative taken by CAT and HRCtte to support States in focusing their reporting and thus strengthening their capacity to report in a timely and effective manner. While the comments below are based on experiences from CAT, they may be relevant for other Committees considering adopting this procedure.
In the few examples available so far from CAT, it does seem that the focus of the reports and the detail level of the discussion have improved. However, there are also some concerns that must be carefully considered when implementing the procedure. First, it is essential that domestic civil society have effective access to input to the drafting of the LOIPRs. Since the procedure no longer starts with a state report made available online, it is necessary to find other ways of informing domestic civil society that their country is coming up for review. This can be done through emails to known domestic actors, through UN country offices and international NGOs working with local partners. Another element is the risk that delays in State reporting renders the LOIPR irrelevant significantly obstructs the quadrennial State review provided by UNCAT. It is therefore important to focus diligently on the timing of the review cycle to avoid structural delays contributing to delays in State reporting. Another strategy, which is introduced in another proposal submitted to the Seoul Consultations, involves a more strict approach to timely reporting and reviews in the absence of a State report.   
Despite these risk factors, the LOIPR procedure provides a significant contribution to an increased focus of the review where the LOIPR maintains the initiative with the Committee enabling it to prevent the discussion from taking 2 steps back in cases where the State presents unfocused reports. Further, if implemented with due attention to the scheduling of the review cycle, it may lead to a process where there is ongoing interaction between Committee and State and thus and increased focus on human rights in the country through out the cycle.
b. Non-Reporting States
The Treaty Bodies shall address more thoroughly the issue of non-reporting States and develop/harmonise their procedures in this regard. Each Treaty Body shall aim at allocating one slot per session for a review in the absence of a report. The selection of the countries for the review in absence of report shall be based on objective criteria, mainly the time since the report was due and the reporting cycle (with priority being given to initial reports).
The current practice of most of the Committees is to conduct reviews in the absence of a report in closed (private) meetings. However, this encourages States not to cooperate with the Committee, since non-reporting States will benefit from the confidentiality of the procedure. Absence of publicity is counterproductive in these cases. We therefore propose that reviews in the absence of a report shall be conducted in a public meeting. The same approach shall be adopted with regard to the adoption of the Concluding Observations which are currently kept confidential for a period of 1 year. This can be seen as another encouragement not to cooperate with the Treaty Bodies and the practice shall also be amended. It is considered that a period of one month allows enough time for the State to respond. After this deadline, the Concluding Observations should be made public. This is even more important in the context of the UPR Process where such Concluding Observations can be one of the few UN documents available.
Increasing the publicity and transparency of the procedure will also ensure that the cooperation of civil society is more effective. In this specific context, the role of civil society is crucial, since it becomes one of the main source of information. It is therefore suggested that adequate time shall be given to civil society to brief the Committee. If the review in the absence of a report is held in a public session this will provide an additional incentive for representatives of civil society to make the effort to attend the session and brief the Committee. Under the current system it is very difficult for civil society to see any benefit in their engagement with this procedure.
c. Treaty body engagement with civil society actors
The procedures for direct engagement with civil society during sessions seem to be improving across all treaty bodies and the emergence of new bodies have brought new ideas to the table. There are at least three key elements that shall guide all engagement between the treaty bodies and civil society: 
1.) The interaction shall take place in official, but closed, sessions with translation services. This will give recognition to civil society as legitimate stakeholders, not as someone to meet in secret over lunch, and it will facilitate the exchange and promote active participation by all Treaty Body Experts.
2.) The civil society briefing shall be held in close proximity to the State review to limit financial barriers for civil society to participate in both. This does not exclude the organisation of additional briefings such as those taking place in pre-sessional working groups or other formats; 
3.) The exchange shall be inclusive and accessible to all persons wishing to provide the treaty bodies with information. In this regard two concrete initiatives will be to use video conferencing to facilitate participation by persons not physical present at the session and to ensure that all sessions are accessible to persons with disabilities.
This list shall not be seen as exhaustive but merely issues identified by the authors through their practical engagement with a diverse range of treaty bodies. 
d. Follow up
The following section proposes a number of elements that collectively form a comprehensive procedure for Treaty Bodies to conduct their follow-up work with the aim of enhancing the impact of this important step in the reporting cycle. The proposal will look at three key aspects of the follow up procedure: intra-committee collaboration; inter-committee coordination; and the role of the secretariat. While all elements in the proposal should ideally be implemented, it might be more feasible to start with individual elements that enjoy broader support. Possible reluctance towards the inter-Committee coordination elements of the proposal should thus not block action on those elements that focus on reshuffling roles and responsibilities within the individual committees. This text does not specifically discuss follow-up to Treaty Body views on individual communications but it is envisaged that this can either be integrated or a similar procedure can be utilised in this context.
Intra-Committee collaboration
Across the nine functioning treaty bodies, the two main actors involved in follow-up are the country rapporteur and the follow-up rapporteur. The following section proposes a reshuffling of the roles and responsibilities between these two functions to ensure that both perform the tasks they are best placed to perform.
Country Rapporteurs
Country Rapporteurs will be mandated to conduct all the substantive follow up dialogue in relation to the countries for which they are responsible – this responsibility will no longer be with the Follow-up Rapporteur. In this way, Country Rapporteurs will be in charge of the entire reporting cycle ((LoIPR) – State report – (LoI) – review – follow up) instead of being disconnected from the last element, as is the current practice in many committees. This will help to ensure that follow-up is fully integrated into the work of the Committee rather than being treated as a separate element added at a later stage.
 The Country Rapporteurs will also be responsible for submitting all relevant follow-up information to the Follow-up Rapporteurs of their respective committee.
Mandate and responsibilities (with regard to follow-up):
1.) Ensure that State Parties provide replies on Follow-up on time.
2.) Assess the replies provided by State Parties and other stakeholders (NGOs) according to fixed categories (e.g. satisfactory, partially satisfactory, not satisfactory, incomplete or irrelevant).
3.) Provide information and analysis for the Committee follow-up report to the Follow-up Rapporteur.
Advantage:
This approach will allow a more detailed/substantive review of the follow-up because:
1.) The burden of reviewing follow-up information is spread between the different Committee members thereby reducing the burden currently placed on the Follow-up Rapporteurs.
2.) The person reviewing the follow-up information is likely to have a better understanding of the domestic context and the reasons for selecting specific recommendations for follow up from that person’s involvement in the previous steps in the review of a given State.
Follow-Up Rapporteurs
With the reduced burden from engaging with each individual State, the Follow-up rapporteurs will have increased capacity to collect and analyse the entire body of follow up information. In this way they will act as coordinators for the follow-up, facilitating a consistent application of standards in the assessment of follow-up reports by each State and collecting and analysing the information for a dedicated section in the annual report. This assessment and analysis shall be based on clear indicators for determining the quality of the follow-up information provided by States. One approach could be to utilise the 5 categories developed by Mr Philip Alston and adopted by the Human Rights Committee describing the criteria for categorising information as either largely satisfactory; cooperative but incomplete; recommendation(s) not implemented; receipt acknowledged; and no response.
The Follow-up rapporteurs can also take over the work on any State for which the Country Rapporteurs are not available (for instance, if the Country Rapporteurs have left the Committee). Performing this coordinating role also places the Follow-up Rapporteur in a good position to ensure coherence and direct the further development of the Committee’s follow-up.
Mandate and responsibilities (with regard to the follow-up):
1.) Collect and analyse all the follow-up information and assessments provided by the Country Rapporteurs
2.) Prepare the dedicated section in the annual report that will be adopted by the relevant committee
3.) Develop indicators for measuring compliance with the follow-up procedure.
4.) Provide an analytical basis for further development of the Committee’s approach to follow-up.
Inter-Committee coordination
The Follow-Up Ad hoc Working Group (FUWG)
The main objective of the FUWG will be to collect, analyse and evaluate follow up information on a country basis rather than a thematic basis as practiced in the individual treaty bodies and ensure that this information is shared with all relevant actors. This will provide all actors in the UN human rights system with a complete country based breakdown of compliance with the main issues selected in the Follow-up procedures. In accordance with the principle of universality, indivisibility and interdependence of all human rights, this approach will bring a much-needed expert contribution to country-based implementation of human rights standards to complement the work of the UPR.  When there is an interest or concern shared by two or more of the follow-up rapporteurs they can then act jointly to ensure a coordinated and coherent response to the State, which may have a greater impact than if each body acted independently. 
The different Follow-up Rapporteurs will constitute the FUWG. Their role will be to address and develop issues of common interest to all treaty bodies and to act as focal point for inter-committee information exchange on follow-up.
Mandate and responsibilities:
1.) Collect, analyse and evaluate follow-up information with the view to assess compliance with follow-up recommendations and the procedure and identify good practices and recommendations with potential for cross fertilisation to other treaty bodies.
2.) Respond to States that do not comply with their follow-up reporting obligations (Follow-Reminders, Bilateral meetings with Missions, Country visits upon request)
3.) Offer technical assistance to States with holistic implementation of treaty body recommendations.
4.) Provide country assessment reports to the UPR based on compliance with treaty body follow-up recommendations.
Role of the Secretariat
The OHCHR, as a secretariat for the Treaty Bodies, plays an indispensable role in the smooth functioning of all stages of the reporting process. Therefore, it is essential to that the secretariat has the necessary resources to provide effective support to all steps in the reporting cycle including the follow-up stage. 
In addition to adequate resources, it is important that the structure and division of labour within the units supporting the Treaty Bodies are reflective of the needs of these bodies. Here it is important that, to the extent possible, the same “officer in charge” is responsible for support to all stages of a State review including follow-up reflecting the role of the Country Rapporteur. Another significant step will be the creation of a Treaty Body Follow-Up Unit or Coordinator as recommended by 21 NGOs in a November 2010 response to the Dublin Statement. The function of this unit/coordinator can be to provide secretarial support to follow-up activities of the treaty bodies and ensure intra-secretariat coordination so that Treaty Body follow-up is addressed by all relevant branches including UPR and country offices. Such a coordination function can be mirrored at the national level by requesting States to establish a national focal point for implementation, a requirement already included in Article 33 of the Convention on the Rights of Persons with Disabilities.
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Comments, questions and suggestions for improvement are welcome.
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� This is reflected in the Inter-Committee Meeting Working Group on Follow-up, 12-14 January 2011, part B §G and §H, see � HYPERLINK "http://www2.ohchr.org/english/bodies/icm-mc/docs/Points_agreement_ICM_WGonFollow-up.doc" �http://www2.ohchr.org/english/bodies/icm-mc/docs/Points_agreement_ICM_WGonFollow-up.doc�





