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[bookmark: _8e7rfpv7q6ge]Who are intersex women and girls? 
Intersex women and girls are born with sex characteristics (sexual anatomy, reproductive organs, hormonal structure and/or levels and/or chromosomal patterns) that do not fit the typical definition of male or female.

The term “intersex” is an umbrella term for the spectrum of variations of sex characteristics that naturally occur within the human species. The term intersex acknowledges the fact that physically, sex is a spectrum and that people with variations of sex characteristics other than male or female exist. Sex characteristics are set out from birth, whether we are intersex or not. However, the fact that someone has an intersex body can become apparent at different times in their life: at birth, during childhood, in puberty or even in adulthood. Depending on the specific life circumstances and the degree of taboo in their environment, a person might learn that they have an intersex body at a very early age or later in life. Some intersex people never find out at all.

Intersex persons are subjected to intersex genital mutilation (IGM), i.e. non-vital, medical interventions - often already in infancy or early childhood - without their free, personal and fully informed consent. These interventions aim to align their bodies with normative concepts of how a “female” or “male” body should look like. 

IGM has been identified by international human rights bodies, including the United Nations treaty bodies, as a harmful practice, amounting to torture. UN treaty bodies have been calling on governments to protect intersex people from harm since 2009. 
[bookmark: _clrq40v5vezn]Intersex women and girls experience severe forms of violence in sports 
Intersex athletes face various forms of violence in sports, at the centre of which is exclusion from competition at elite level in certain sports. Historically, so-called “sex testing” of athletes in women’s sports has taken many forms. Since the 1960s, elite women athletes have been subject to a variety of humiliating and traumatic procedures, including mandatory genital exams and invasive medical testing, in an unsuccessful attempt by athletic governing bodies to verify each athlete’s “biological femaleness”[footnoteRef:0]. World Athletics (formerly the International Association of Athletics Federations (IAAF)) began doing physical examinations in 1966, and in 1968 the International Olympic Committee began conducting chromosomal tests[footnoteRef:1]. World Athletics formally stopped conducting chromosomal testing in 1992[footnoteRef:2], though in 2009 began a practice of hormone testing[footnoteRef:3], which continues today.  [0:  See for example Sean Ingle, Sweden players had to show their genitalia at 2011 Women’s World Cup, says Nilla Fischer. Available online at: https://www.theguardian.com/football/2023/jun/12/sweden-players-had-to-show-their-genitalia-at-2011-womens-world-cup-says-nilla-fischer  ]  [1:  Pieper, Lindsay Parks (2014). Sex Testing and the Maintenance of Western Femininity in International Sport, The International Journal of the History of Sport, 31:13, 1557-1576, DOI: 10.1080/09523367.2014.927184]  [2:  Simpson, J.L., Ljungqvist, A., de la Chapelle, A. et al. Gender Verification in Competitive Sports. Sports Medicine 16, 305–315 (1993). https://doi.org/10.2165/00007256-199316050-00002 ]  [3:  See: http://news.bbc.co.uk/sport2/hi/athletics/8210471.stm ] 

These sex verification procedures have traumatised and disqualified many intersex women athletes, including those who had no previous awareness of being intersex[footnoteRef:4]. Such procedures are incompatible with creating a fair, inclusive, and supportive environment for athletes, especially women and girls[footnoteRef:5]. [4:  Sharpe, Sam. “Trans Exclusion in Sports: A Discriminatory and Erroneous Tradition.” (2022). Available online at: https://genestogenomes.org/trans-exclusion-in-sports-a-discriminatory-and-erroneous-tradition/ ]  [5:  InterACT Advocates for Intersex Youth, (June 14, 2023) https://interactadvocates.org/trans-sports-bans/ ] 


Although policies have been in place to support fairness and inclusion at the highest levels of sport for decades, and major sport governing bodies such as the International Olympic Committee are changing their approach towards a human-rights based model of inclusion in sports[footnoteRef:6], we are witnessing increasingly exclusionary sport legislation in some parts of the world (such as anti-trans legislation in the United States) and exclusionary sport regulations globally. [6:  See IOC Framework on Fairness, Inclusion and Nondiscrimination on the Basis of Gender Identity and Sex Variations. (2021). Available online at https://stillmed.olympics.com/media/Documents/Beyond-the-Games/Human-Rights/IOC-Framework-Fairness-Inclusion-Non-discrimination-2021.pdf ] 


Indeed, intersex women and girls have been excluded from participation in elite competitions on the sole basis of their variations of sex characteristics. Regulations from sports federations such as World Athletics[footnoteRef:7], the International Cycling Union[footnoteRef:8] (“UCI”) and World Aquatics[footnoteRef:9] forbid intersex athletes whose testosterone levels exceed a certain threshold from competing in the women’s category, giving them no option but to follow medical treatments to lower the testosterone level in their bodies in order to take part in competitions.  [7:  See: https://worldathletics.org/news/press-releases/council-meeting-march-2023-russia-belarus-female-eligibility]  [8: See: https://www.uci.org/pressrelease/the-uci-adapts-its-rules-on-the-participation-of-transgender-athletes-in/6FnXDIzvzxtWFOvbOEnKbC ]  [9: See: https://resources.fina.org/fina/document/2023/03/27/dbc3381c-91e9-4ea4-a743-84c8b06debef/Policy-on-Eligibility-for-the-Men-s-and-Women-s-Competiition-Categrories-Version-on-2023.03.24.pdf] 

[bookmark: _s0wiaiwe8p3g]Exclusionary regulations contravene international human rights norms and standards
Such regulations expose intersex athletes to multiple violations of their fundamental rights. The United Nations Human Rights Council in its 2019 resolution on the elimination of discrimination against women and girls in sport[footnoteRef:10] expressed concern that “discriminatory regulations, rules and practices that may require women and girl athletes with differences of sex development, androgen sensitivity and levels of testosterone to medically reduce their blood testosterone levels contravene international human rights norms and standards, including the right to equality and non-discrimination, the right to the highest attainable standard of physical and mental health, the right to sexual and reproductive health, the right to work and to the enjoyment of just and favourable conditions of work, the right to privacy, the right to freedom from torture and other cruel, inhuman or degrading treatment and harmful practices, and full respect for the dignity, bodily integrity and bodily autonomy of the person”. [10:  See: A/HRC/40/L.10/Rev.1, para 3. Available from: https://undocs.org/A/HRC/40/L.10/Rev.1 ] 

Furthermore, the Human Rights Council called upon States to “ensure that sporting associations and bodies implement policies and practices in accordance with international human rights norms and standards, and refrain from developing and enforcing policies and practices that force, coerce or otherwise pressure women and girl athletes into undergoing unnecessary, humiliating and harmful medical procedures in order to participate in women’s events in competitive sports”.

In October 2023, several Special Procedures mandate holders published a policy paper expressing deep concern at “the development of restrictive legislative measures and policies, by State institutions, sporting bodies and business enterprises alike, establishing categoric or blanket exclusions and arbitrary restrictions of trans and intersex women and girls from women’s sports” (see Appendix for more detailed excerpts). Mandate holders firmly rejected exclusion of intersex women from sports, highlighting that “categoric or blanket exclusion of trans and intersex women from sport (including their segregation to trans or intersex-only categories) is a prima facie violation of their human right to live free from discrimination; it is also a prima facie violation of their right to privacy”. They reiterated demands for States and international sporting federations to review intersex-and trans-related rules in relation to the female category and women’s sports to ensure compliance with human rights norms and standards. 

The Special Rapporteur on the right to health in a 2016 report[footnoteRef:11] also outlined the forms of violence and violations of rights faced by intersex women and girls in sport. Not only do intersex women and girls face exclusion from their profession and the activity contributing to their livelihood, they are also “discriminated against and forced or coerced into “treatment” for hyperandrogenism” in order to retain participation in sport (Para 56). These medical procedures are a form of coercive control on intersex women’s bodies which are not deemed “female enough”. They have been explicitly recognized as harmful practices that are unnecessary, irreversible and humiliating by these UN bodies. As the Special  Rapporteur further notes, “a number of athletes have undergone gonadectomy (removal of reproductive organs) and partial cliterodectomy (a form of female genital mutilation) in the absence of symptoms or health issues warranting those procedures”. Finally, the report acknowledges that “sex segregation policies have led to multiple rights violations in sport”, and that while “it is important to preserve spaces for girls and women to confidently participate in sport, this should not result in exclusion of others” (Para 53).  [11:  See: A/HRC/32/33, 56, para56. Available from: https://undocs.org/A/HRC/32/33 ] 


Legal experts have also expressed their worries at the blatantly discriminatory regulations. Following the release of the 2018 World Athletics eligibility regulations for the female classification, Steve Cornelius, head of the Department of Private Law at Pretoria University, publicly resigned from the World Athletics Disciplinary Tribunal. In his resignation letter, Dr. Cornelius wrote: “I cannot with good conscience continue to associate myself with an organization which insists on ostracizing specific individuals, all of them female, for no reason other than being what they are born to be”, and that “the adoption of the new eligibility regulations for female classification is based on the same kind of ideology that has led to some of the worst injustices and atrocities in the history of our planet.”[footnoteRef:12] [12:  See “The IAAF Should Listen to Prof Cornelius,” The Citizen, May 2, 2018, https://www.citizen.co.za/news/opinion/the-iaaf-should-listen-to-prof-cornelius/ ] 

[bookmark: _8lvf484a4d6h]Exclusionary regulations put athletes at risk of experiencing intersex genital mutilation and other forms of violence
Intersex athletes are faced with a cruel reality when such regulations are in place, “to subjugate oneself to power: alter your body, accept being labelled, or leave. It is an impossible set of choices”[footnoteRef:13]. On top of being medically unnecessary and irreversible, medical procedures can be misrepresented to athletes, making it impossible for them to provide their fully informed consent, or to refuse the procedure. These hormonal treatments and procedures imposed on athletes fall within the spectrum of non-consented medical interventions intersex people in general are exposed to[footnoteRef:14], most often as infants and young children, known as intersex genital mutilation (IGM). IGM breaches multiple fundamental rights protected by regional and international Conventions and Charters including, among others, freedom from torture, human dignity, right to bodily integrity, non-discrimination, best interest of the child, and health protection[footnoteRef:15]. [13:  Katrina Karkazis and Morgan Carpenter, “Impossible ‘Choices’: The Inherent Harms of Regulating Women’s Testosterone in Sport,” Journal of Bioethical Inquiry 2018, 15: 579–587. ]  [14:  The 2019 FRA LGBTI II survey showed that 62% of intersex respondents who were subjected to surgery say they did not provide – and were not asked for – their own or their parents’ fully informed consent before their first surgical intervention to modify their sex characteristics. Almost half (49%) of those intersex respondents say that fully informed consent was not provided for hormonal treatment, or for any other type of medical treatment. 
See: European Union Agency for Fundamental Rights, A long way to go for LGBTI equality (14 May 2020), available at https://fra.europa.eu/en/publication/2020/eu-lgbti-survey-results   ]  [15:  See: Charter of Fundamental Rights of the European Union, articles 1, 3, 4, 7, 21, 24, 35; European Convention on Human Rights, articles 3, 8, 14; European Social Charter, articles 11, 13; Convention on Human Rights and Biomedicine (Oviedo Convention), articles 5, 6, 8, 10; Universal Declaration of Human Rights, articles 1, 2, 5, 6, 7, 12; International Covenant on Civil and Political Rights, articles 2, 7, 16, 24, 26; Convention on the Rights of the Child, articles 3, 6, 8, 12, 16, 19, 24, 37; International Covenant on Economic, Social and Cultural Rights, article 12; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, articles 1, 2, 4, 10, 14, 16; Convention on the Elimination of All Forms of Discrimination against Women, article 5.] 


The story of Annet Negesa exemplifies the phenomenon of non-consented interventions on intersex athletes which can prevent them from ever returning to elite sport again. Negasa, who underwent a gonadectomy to be allowed to compete, describes the procedure being misrepresented to her, as “an injection”[footnoteRef:16]. She stopped competing afterwards and described grossly inadequate physical and mental aftercare for the procedure[footnoteRef:17]. [16:  See: https://www.telegraph.co.uk/athletics/2019/09/27/female-athletes-claim-careers-ruined-coerced-surgery-curb-testosterone/  ]  [17:  See: https://www.nytimes.com/2019/12/16/sports/intersex-runner-surgery-track-and-field.html ] 


Furthermore, international regulations identifying and singling-out intersex athletes can expose them to violence and discrimination in their countries of origin. Several UN Special rapporteurs have pointed this out in a letter written to IAAF (now World Athletics) condemning their regulations. The experts wrote: “The regulations reinforce negative stereotypes and stigma that women in the targeted category are not women—and that they either need to be “fixed” through medically unnecessary treatment with negative health impacts or compete with men, or compete in “any applicable intersex or similar classification,” which can call into question their very definition of self. Women who do not conform to culturally constructed notions of womanhood are particularly at risk of discrimination, violence, and criminalization. By singling out a certain group of athletes and denying them membership in the “female” category, IAAF puts these women at risk of repercussions far beyond the inability to compete”.[footnoteRef:18] [18:  Mandates of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health; the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; and the Working Group on the Issue of Discrimination Against Women in Law and in Practice, “Special Procedures Communication to the IAAF,” September 18, 2018, OL OTH 62/2018, https://www.ohchr.org/Documents/Issues/Health/Letter_IAAF_Sept2018.pdf ] 

[bookmark: _mtgeo8ag4guh]Exclusionary regulations are not founded in science 
It is important to highlight that regulations excluding intersex women and girls based on hormone levels are not based on solid scientific evidence. As the Office of the United Nations High Commissioner for Human Rights (OHCHR) has pointed out, “being intersex of itself does not entail better performance, whereas other physical variations that do affect performance, such as height and muscle development, are not subjected to such scrutiny and restrictions”[footnoteRef:19]. The Special Rapporteur on Health stated that “there is insufficient clinical evidence to establish that those (intersex) women are afforded a “substantial performance advantage” warranting exclusion”[footnoteRef:20]. [19:  United Nations (2015): Free & Equal. Fact Sheet Intersex, p. 2. Available from: https://unfe.org/system/unfe-65-Intersex_Factsheet_ENGLISH.pdf   ]  [20:  See: A/HRC/32/33, 56, para 56. Available from:https://undocs.org/A/HRC/32/33 ] 


The consequences of these protocols are so extreme that they must follow an evidence-based approach, as outlined in the 2021 IOC Framework[footnoteRef:21], which states that any restrictions arising from eligibility criteria should be based on robust and peer reviewed research that demonstrates a consistent, unfair and disproportionate competitive advantage. However, research indicates that bodies are complex systems, and there is not one biomarker that allows easy comparison of athletes’ bodies to each other in terms of performance[footnoteRef:22]. Testosterone is only one of many factors (e.g. oxygen uptake, capillary density, or the ability to tolerate high levels of lactic acid) that impact performance in sports competitions[footnoteRef:23]. [21:  International Olympic Committee. (2021). IOC framework on fairness, inclusion and non-discrimination on the basis of gender identity and sex variations. https://stillmed.olympics.com/media/Documents/Beyond-the-Games/Human-Rights/IOC-Framework-Fairness-Inclusio n-Non-discrimination-2021.pdf]  [22:  Canadian Centre for Ethics in Sport (CCES) and E*Alliance. (2022). Transgender Women Athletes and Elite Sport: A Scientific Review, p. 29. Available online at: https://www.cces.ca/sites/default/files/content/docs/pdf/transgenderwomenathletesandelitesport-ascientificreview-e-final.pdf   ]  [23:  See: https://www.telegraph.co.uk/science/2017/08/11/intersex-athletes-learn-will-forced-take-drugs-suppress-testosterone/ ] 


Moreover, competitive advantages are everywhere in sport (eg. resources, access to coaching, genetics) but intersex women and girls are singled-out in a discriminatory way. Other naturally occurring variations like differences in height are not targeted, and “widely-varying levels of testosterone among male athletes do not raise fairness concerns but are instead considered part of the normal variations among the field of competitors”[footnoteRef:24].  [24:  Women’s Sports Foundation, “Participation of intersex athletes in women’s sports”, available online at: https://www.womenssportsfoundation.org/wp-content/uploads/2016/08/participation-of-intersex-athletes-in-womens-sports.pdf] 

[bookmark: _4tnd1mhxrxim]Impacts of human rights violations on intersex women and girls 
Human rights violations faced by intersex women and girls in sports, including discriminatory regulations leading to exclusion, have serious consequences on athletes, but also of intersex women and girls in general who feel that their presence in sports is not welcome. 

Caster Semenya, who is in an ongoing years-long legal battle against the decision of World Athletics preventing her to compete in several races at elite level, has expressed how this legal battle, coupled with the media attention and hate directed towards her have “destroyed her mentally and physically”[footnoteRef:25]. She also expressed how previous compliance with hormonal treatment had significantly altered her health[footnoteRef:26].  [25:  See: https://www.bbc.com/sport/athletics/48820717  ]  [26:  Semenya says hormone treatments to lower her testosterone levels made her feel nauseous, depressed and mentally drained. She had trouble sleeping and experienced panic attacks. See: https://www.cbc.ca/radio/sunday/caster-semenya-right-to-compete-1.7025616#:~:text=It%20was%20hell.%22&text=Semenya%20says%20hormone%20treatments%20to,to%20be%20an%20Olympic%20champion] 


In 2023, the European Court of Human Rights in Semenya v. Switzerland[footnoteRef:27] found that imposing the World Athletics’ regulations on the athlete was discriminatory as defined by the European Convention on Human Rights, on the basis of her sex characteristics. The Court recalled that the strictest standard of scrutiny, requiring particularly compelling reasons to justify the difference in treatment must be applied by States assessing the validity of such regulations. In this case, substantial concerns were to be raised, such as the side effects of hormone treatment, the potential inability of athletes to comply with the regulations, and the absence of scientific evidence convincingly demonstrating a significant athletic advantage of intersex athletes in the specified disciplines. Additionally, while solid scientific evidence justifying such exclusion of intersex women and girls is lacking, little is also known of the effects medical treatment including lowering testosterone levels would have on the health of those athletes in the long term.   [27:  Semenya c. Suisse, 11 July 2023, n.10934/21. ] 


Furthermore, sports regulations excluding intersex women and girls impact not only professional athletes, but all intersex persons wanting to practise sport, especially intersex youth and children.  Indeed, intersex youths may face significant challenges in the context of participation in sports, such as pressure to disclose or conceal being intersex in sports settings, physiological and psychological effects of medical interventions or hormone therapy undergone that may impact sports performance, eligibility and inclusion in spaces and rules based solely on binary gender classifications, and an increased risk of bullying, discrimination, or stigmatisation in sports environments. In addition, intersex youths wanting to reach elite level will have to comply with exclusionary rules set out by sports bodies. All in all, sports regulations risk discouraging already marginalised intersex women and girls from participating in sports.
[bookmark: _gioc62xvzp8]Intersex women and girls experience gender-based violence in sports 
The practice of sex testing of women athletes can be linked with nationalism (i.e. fear that women athletes from certain world regions were outperforming those from others, and particularly from Europe), racism (i.e. a significant portion of women targeted for these exams, particularly in the 21st century, are Black people or people of colour, originating in Africa and Asia), and sexism (i.e. stemming from the belief that it was not possible for women to perform so well, and thus certain athletes must not be women at all).

The racist undertones of sex testing appear very clearly. Most athletes who have been targeted and forbidden to compete come from the Global South and are women of colour. The practice of sex testing relies on physical profiling and racism, as explained in a report on the practice of sex testing from Human Rights Watch[footnoteRef:28]:  [28:  Human Rights Watch, “They’re Chasing Us Away from Sport: Human Rights Violations in Sex Testing of Elite Women Athletes”, December 2020, available online at : https://www.hrw.org/report/2020/12/04/theyre-chasing-us-away-sport/human-rights-violations-sex-testing-elite-women ] 


“As scholars Katrina Karkazis and Rebecca Jordan-Young note, “[b]ecause race is not a biological category, a biological criterion such as T levels should be race-neutral, applying to women irrespective of ethnoracial categorization.”[footnoteRef:29] As such, there should be no racial and regional bias in who is targeted. But the women harmed are typically—if not exclusively—women of color from the Global South. How this comes to be involves intertwined stories about the relationship between testosterone and athleticism and masculinization; about whether high testosterone makes women ill; about appropriate approaches to babies with variations in sex characteristics; racialized ideas about who has high testosterone; ethnic and regional variations in hyperandrogenism; and notions of femininity associated with whiteness, among other factors, that, when taken together, narrow the likely targets to women of color from the Global South.”[footnoteRef:30]” [29:  Karkazis and Jordan-Young, “The Powers of Testosterone: Obscuring Race and Regional Bias in the Regulation of Women Athletes,” Feminist Formations.]  [30:  Ibid. ] 


Moreover, the bodies of intersex women and girls are being scrutinised and dismissed because they are perceived as not fitting arbitrary definitions of femaleness, ignoring that sex is a spectrum and that people with variations of sex characteristics do exist. This is a clear form of gender-based violence, as defined by the Explanatory report to the Istanbul Convention as “any type of harm that is perpetrated against a person or group of people because of their factual or perceived sex, gender, sexual orientation and/or gender identity”[footnoteRef:31].  [31:  For more details, see: https://www.coe.int/en/web/gender-matters/what-is-gender-based-violence ] 


Endosex and intersex women both suffer from gender inequality in sports, which includes sexual harassment and assault, lack of investment in and opportunities for women and girls sport, lack of pay equity and many other issues. Inclusion in sports would benefit endosex and intersex women equally, by fostering a welcoming environment, and so would ending intrusive examinations and sex testing practices women are subjected to. Intersex women face additional challenges including stigma and shame resulting from the pathologization of intersex people in society, lack of positive body image and representation, as well as potential trauma from intersex genital mutilation. 

Medical interventions performed on intersex children assigned female at birth present some specificities and evident connections with other forms of violence against women and girls. Intersex genital mutilation (IGM) against women and girls is aimed at exerting social control over women’s physical appearance and over their sexuality. Its unconcealed goals are “to improve the cosmetic appearance of the genitals, to allow for vaginal-penile intercourse”[footnoteRef:32]. An intersex woman is expected to fulfil her role as a woman, which includes being able to have sexual intercourse, limited to penetrative heterosexual sex. An intersex woman must be put in the position to find a suitable partner, which allegedly will not be possible if her genitalia don’t align with the typical female body. What lies behind these assumptions is the same misogynist mindset that leads to intimate partner violence, rape and other forms of violence against women and girls. It is also worth noting that some intersex survivors have described the dilations that they had to experience to maintain the form of the vagina after the vaginoplasty as a form of rape[footnoteRef:33]. [32:  Sarah Creighton, Steven D. Chernauseka, Rodrigo Romaode, Philip Ransleyc, Joao Pippi Sallef, “Timing and nature of reconstructive surgery for disorders of sex development – Introduction”, Journal of Pediatric Urology, 8 (2012), p. 603, available at <https://www.sciencedirect.com/science/article/pii/S1477513112002367>. Trigger warning: photos of interventions.]  [33:  Surya Monro, Daniela Crocetti, Tracey Yeadon-Lee, Fae Garland and Mitch Travis, Intersex, Variations of Sex Characteristics, and DSD: The Need for Change. Research Report. University of Huddersfield (2017), p. 18, available at <https://pure.hud.ac.uk/en/publications/intersex-variations-of-sex-characteristics-and-dsd-the-need-
for-c>.
For more information on IGM and human rights violations faced by intersex people, see OII Europe and ILGA-Europe, “Protecting intersex people in Europe: a toolkit for law and policymakers”, 2019, available at:. https://www.oiieurope.org/protecting-intersex-people-in-europe-a-toolkit-for-law-and-policy-makers/
See also OII Europe, #MyIntersexStory, Personal accounts by intersex people living in Europe, 2019, available at: https://www.oiieurope.org/myintersexstory-personal-accounts-by-intersex-people-living-in-europe/ ] 


Being a girl/woman (as such exposed to surveillance and control) and intersex (whose body does not conform with the typical female one) determines increased vulnerability and produces multiple discriminations that result in the specific interventions of “feminisation” described above. It further results in other forms of violence, such as violence in medical settings, including gynaecological violence. In the latter cases, again, harmful stereotypes around a “normal” body appearance (discrimination on the ground on sex characteristics) and around a “normal” woman’s (sexual) behaviour (discrimination on the ground of sex/gender) are combined. 







[bookmark: _kwmb6b9k4bk8]Recommendations of OII Europe 
The list builds on the recommendations from the report LBTI women in sport: violence, discrimination, and lived experiences by ILGA-Europe, the EuroCentralAsian Lesbian* Community (EL*C), Transgender Europe (TGEU), Organisation Intersex International Europe (OII Europe), and the European Gay & Lesbian Sport Federation (EGLSF).
States should:
· Ensure that regulations and practices in public and private sectors, e.g. in international competitive sport, do not bypass national protection and anti-discrimination legislation and provisions, as well as international human rights norms and standards.
· Ensure that sport associations and bodies refrain from developing and enforcing policies and practices that force, coerce or pressure intersex athletes into undergoing unnecessary, humiliating and harmful medical procedures in order to participate in women’s events in competitive sports at elite and amateur level.
· Protect intersex athletes from non-emergency, invasive and irreversible “normalising” surgeries and other harmful medical practices without the intersex athlete’s personal and fully informed consent, which must include provision of information on the consequences of interventions on their health and ability to compete at elite level. 
· Ensure that sports associations, teams, and facilities
· put in place measures to actively include and openly and visibly welcome intersex athletes
· support intersex athletes seeking to use whichever facilities they are most comfortable with, and which are most consistent with their gender identity
· sanction discrimination, harassment, and violence against intersex people in sports
· Educate coaches, staff, and others on SOGIESC issues
· Involve intersex organisations in the design and implementation of policies that regulate intersex athletes’ inclusion and participation in sports at elite and amateur level.

· Collect and publish data on the number and types of violence, discrimination and abuse, specifically data disaggregated by race, gender and with attention to marginalised communities, while providing for the security of those reporting. 

· Involve intersex organisations in the collection of data as well as the design and implementation of policies that regulate intersex athletes’ inclusion and participation in sports at elite and amateur level.
[bookmark: _ngt7phlzzks2]Appendix 1: Testimonies from athletes and coaches 
These testimonies from athletes were compiled by Human Rights Watch in their report “They’re Chasing Us Away from Sport: Human Rights Violations in Sex Testing of Elite Women Athletes”[footnoteRef:34], for which researchers interviewed 13 women athletes of colour from the Global South participating in athletics events, as well as two athletics coaches.  [34:  Human Rights Watch, “They’re Chasing Us Away from Sport: Human Rights Violations in Sex Testing of Elite Women Athletes”, December 2020, available online at : https://www.hrw.org/report/2020/12/04/theyre-chasing-us-away-sport/human-rights-violations-sex-testing-elite-women ] 

They were structured by OII Europe by themes and include additional analyses. 

The story of “D.B.”, a disqualified athlete pressured to undergo IGM 
In the early 2010s, following a 10 kilometer race in her home country in which she placed second, D.B. had a urine test for doping[footnoteRef:35].  “I think that’s when things started,” she said. [35:  The researchers in the report explain that the process of urine tests for doping itself involves an athlete exposing her genitals to an official so that the official can observe that the urine is exiting from the athlete’s body and not another source. In some cases, the physical trait of higher than typical testosterone in a woman corresponds with variations in her external genitalia. This means that for women with higher-than-typical natural testosterone who also have atypical external genitalia, routine doping tests expose them to bodily scrutiny.] 

“On that day, when I went for the test, I told [the athletics official] about [my body] because I thought if I didn’t tell her she might complain anyway,” D.B. said she disclosed some information about her body to the healthcare professional administering the test. The official responded: “Oh, your case is different so I need to contact [an athletics federation official].” She did, and the official ordered her to conduct the urine test.
In March 2014, the same official from her national athletics federation took D.B. to a hospital in the capital city. “She told me we should go to the hospital because of my issue—this thing of testosterone regulations,” D.B. told Human Rights Watch. “She didn’t ask me any questions, she just said we are going to the hospital and we are doing some tests.” Doctors took blood. D.B. was given an ultrasound, but no physical exam or buccal swab. “I don’t know what they were testing,” D.B. said, “they did not tell me—I don’t know if she was sending that thing to the World Athletics or what. The report from the hospital, it stayed with her.”
Later, the official told her she might need to take medication or do surgery: “[She said] I need to take the medication. She told me the World Athletics wanted the details about me and if I can take the medication and maybe do surgery.”
D.B. told Human Rights Watch she suspected athletics federation officials began observing her more closely due to her physical appearance and her rapid success in races. “Sometimes when you run and you win, they try to get involved. I realized maybe there was something,” she said. “At the time I was competing in the national stadium and [an official from the athletics federation] called me, she wanted to talk to me.”
A year later, in 2015, the athletics federation official who accompanied D.B. to the hospital called her multiple times and asked: “When are you coming—we are going back to the hospital?” D.B. decided she did not want to return to the hospital, based on her own understanding of the surgical outcomes, and that of her coaches.
The federation official called her intermittently and encouraged her to go in for surgery, D.B. said, but that pressure was countered by her own understanding of the surgical outcomes, and by the advice of her coaches. D.B. had grown up aware of Caster Semenya and, over time, learned about Semenya’s entanglements with the World Athletics sex testing regime. When she moved to university, gained phone and internet access, and began spending time with more athletes, she also learned more about a case where another athlete had been sex tested, and instructed to undergo surgery. “They started with [that athlete],” D.B. said. “She won an [international competition] and then when [she] came back from there, they started following her and telling her ‘you need to go and get the medicine, we need to take you for surgery,’ until they forced [her] to go for surgery.” But her coaches resisted:
The coaches said: ‘No, you see, this thing they did to [the other athlete], and [she] is no longer running.’ You want D.B. to be like her and not to run again?’.
D.B.’s strategy was to “just keep quiet,” even though she faced consequences for doing so. She said that even when she later qualified for international competitions, the federation official who had taken her to the hospital would forbid her from being on the team.
“Just because [the other athlete] did it, it made me to escape,” D.B. said of the surgery. “I think they would have done it. Because if they are not seeing the effects on [the other athlete], it could be me,” she said, explaining that having her coaches’ support to not do surgery reinforced her own resistance to the pressure.
When the regulation was suspended by the Court of Arbitration for Sport decision in Dutee Chand’s case in 2015, federation officials slowly became more comfortable with D.B. competing internationally. Federation officials initially continued to hold her back from competing, but then began suggesting she experiment with different events “to see if the World Athletics will not complain”. Officials allowed her to compete when she qualified for international meets in 2017.
Then in 2017, at an international competition, D.B. had three separate tests: one requiring a urine sample, and two requiring blood samples. She was first tested on the day she arrived at the competition, before running. Then she competed, and lost in the semi-finals of her event. Although this would normally mean officials would not dope test her, she was called in for a urine test. “I think they were after something; I think those people picked me. I was not even top six in semi-final but they still took me,” she said. 
During this test, the official who was in the room with her scrutinized her body. D.B. said:
I removed my clothes the way they wanted but the lady was saying maybe I’m still hiding something, I said, ‘Well what do you want me to do?’ When the woman wasn’t satisfied watching my urine, she called [other people].... I don’t know who they were.
After that test, officials visited D.B.’s hotel room to conduct another blood test. She said:
It was during that urine test where the woman watching me was complaining, ‘I can’t tell where the urine is coming from.’ Then that was when they sent someone to do the blood test after that.
D.B. never received information about the tests from the international competition. The next communication she received was a letter from World Athletics in 2019,  when Semenya’s case at the Court of Arbitration for Sport concluded, informing her that she had been disqualified from competition under the regulations. 

The story of “P.H.”, a disqualified athlete who faced pressure from doctors, whose medical information was publicised without her consent and from whom medical information was withheld
P.H. underwent mandatory testosterone testing in 2019. It was her first time experiencing medical care.
After the doctor told her the test results—that her testosterone was “too high,” without specifying the level—he reassured her that this was a secret between them. “At that time I thought I was the only one,” she said. “The doctor told me it was a secret.” P.H. recounted the conversation:
P.H. asked the doctor what she could do to lower her testosterone so she could compete, and the doctor informed her she could take drugs or, barring that, change to an unregulated event. “He said he’s not the one who makes the World Athletics regulations— he was just sent by [my federation] to give information,” she said. “He didn’t explain what the World Athletics rules were.”
But the secrecy did not last long. Because she had been ruled ineligible due to her testosterone level, P.H. did not attend the pre-departure team meeting later that day. “I wasn’t there at that meeting, so rumors began,” she said. “And there was one other [woman who was not in attendance]—so rumors began about her too. It was no secret at all.” P.H. went home to her family’s village. After a week, the physician who had tested her blood called her. P.H. said:
The doctor called me again and said, ‘We haven’t seen you. The World Athletics has a newer option. You can go for a medical check-up outside of the country. Because you are not able to pay for it, you can go outside the country to get counselling from a doctor on this because we don’t know what causes high testosterone. They can treat you; they can help you.’
About three weeks after the blood test results, the national athletics federation doctor instructed P.H. to visit another physician in the capital city. At that appointment, according to P.H., the physician performed exams without informed consent and that had no medical necessity:
The doctor asked me about my life and did a physical exam where she checked my chest, my genitals, even inside, and she asked did I menstruate, did I have a girlfriend or boyfriend.
Forced physical examinations that include touching and penetration of intimate anatomy with no medical justification may constitute sexual assault.
Despite asking the athletics federation doctor via text message for the results of her exam, she never received her medical records, including her ob/gyn report. “He called and said he got the report and took it to the [national athletics federation]. I called him again after three days and told him I needed information. He said he was working on it. I never heard from him again,” P.H. said. “I never got my medical records and I never saw the ob/gyn report. I want to know what they are learning about my body, but there was never any results given to me.”.

World Athletics regulations are enforced using pressure and coercion to undergo sex testing and medical interventions, while athletes’ private information is shared without consent nor prior communication 
Athletes reported not feeling like they could refuse being tested by World Athletics:
“E.K., who by the time she was tested had succeeded in international competitions, told Human Rights Watch she felt she was not given the choice to opt out of the sex testing examinations. “I was just told by my federation: ‘Now this is what you [are] required to do because they want to know this and that. And for you to be able to continue competing.’ So I could not refuse them to do it,” she said. “I was told if you don’t, you are going to be stopped from running. So I just went there and I was told this is the doctor who is going to do the test.”
One athlete recounted how she was told her medals would be taken away if she continued competing.  
“During the test, they just talked about [another athlete who had been tested]. They didn’t say anything about an undue advantage. And they said they’d take away my medals like they did with the [other athlete’s] medals. They said if I stop [competing] then they won’t do anything. But if I continue, they’ll take away everything.”
The enforcement of these regulations is characterised by a lack of communication with the disqualified athletes, who do not receive the full results from their test. One athlete Human Rights Watch interviewed who had been tested and disqualified from competition, explained: “I questioned myself because there was never any information or results from the process. I don’t even know my testosterone level, just that it’s above 5 [nmol/L]. I didn’t understand; I didn’t get to see the paper with the numbers”. 
Other athletes described how they were pressured, and sometimes even threatened and coerced to agree to medical treatments after being informed that they had been disqualified from competition. This was the case for P.H, whose full testimony can be found above: “after P.H. was tested and ruled ineligible for competition, she went to her parents’ village to recover from the emotional trauma. While she had declined initial offers to alter her natural hormone levels, the physician who had tested her kept trying to give her interventions. The physician who had tested her called her several times during the first week she was home. She said:
The doctor called me again and said, ‘We haven’t seen you. The IAAF has a newer option. You can go for a medical check-up outside of the country. Because you are not able to pay for it, you can go outside the country to get counseling from a doctor on this because we don’t know what causes high testosterone. They can treat you; they can help you.’ ”. 

Private and sensitive information about athletes’ bodies are exposed by World Athletics doctors 
Not only are information from the tests not shared with athletes, they are sometimes made public, without the athlete’s consent. The report highlights how “some women said they felt blindsided by public exposure of private information. P.H. explained how the physician who took her blood for a testosterone test told her he would only share the results with her. “He had promised me it would be a secret and then it was public all of the sudden,” she said. “I didn’t want anything like that to happen again,” she explained, adding the experience has led her to avoid medical care altogether.”

Informed consent is not provided by many athletes who undergo medical interventions following their disqualification from competition 
Some athletes underwent gonadectomies following pressure from World Athletics without their informed consent: “Dr. Thomas Seppel, an endocrinologist in Germany who examined one of the four women from the Fenichel paper[footnoteRef:36] who underwent gonadectomy, said: [36:  For more information on the disclosure of athletes’ private information by World Athletics affiliated doctors who had pushed four elite women athletes to undergo gonadectomies, see  Human Rights Watch, “They’re Chasing Us Away from Sport: Human Rights Violations in Sex Testing of Elite Women Athletes”, December 2020, p.44. ] 

Based on the conversation I had with the patient, I can say that my impression is that she did not understand or did not know exactly what was done to her, and what further care or therapy was required or what the consequences are for her.”. 

Intersex athletes are faced with an impossible choice, they are chased away from sport either way whatever they choose to do 
One athlete explained that in the wake of some athletes choosing medication or surgery and suffering the side-effects, World Athletics’ regulations had more far reaching effects than levelling the playing field. “But now because they have seen the side effect, and still they want us to do this - it’s like they’re chasing us away from sport.”
The side effects and consequences of accepting to take hormones or have surgery can be dire.  “If I take the drugs it will spoil my life,” said H.T., a 16-year-old runner.”
Another runner, “C.M., a middle-distance runner who was ruled ineligible under the 2018 regulations, said: Even if today you come to me and tell me you have to do surgery, when I go back and think about it like that.... Because there’s no need to be interfering with somebody’s life. There’s no need to be injected because where will you be after that—there was another athlete from Uganda, she used to be 800 meters. After she went for surgery, she’s not there again in terms of athletics.”. 

Changing race category as a result of being excluded from another race is difficult 
One athlete explained that her decision to switch to a different event as a result of the World Athletics regulation allowed her to retain control over her body, but it was not an easy shift. “I felt very bad. It gave me lack of motivation,” she said.
Additionally, one athlete said about another athlete being prevented from running due to the regulations that “it made [name of another athlete] lose hope in athletics. And even those who are there, they just retire. They don’t shift [to another event] because shifting is a headache, it’s not something easy”. 

Exclusionary regulations foster a climate of harassment and ostracization, including humiliation of intersex athletes 
Intersex women are put in a vulnerable position, knowing that they might be ruled ineligible by international sports bodies. This exclusion indirectly implies that intersex women are not “real women” and that it is therefore allowed to harass them based on that.
The publicity of Caster Semenya’s ineligibility led some intersex athletes to experience bullying and harassment, such as this one athlete: “You look like a man. You look like a man,’.... There were some teachers [verbally] abusing me after they heard about Caster. They’d say things about it. Even one time I went to a competition and they were saying, ‘You’re not a woman, you’re a man. Take off your clothes and we’ll check you”.
One athlete shared that the risk of being singled-out, harassed and ruled ineligible instigated fear in her: “When I performed well at athletics, I’d feel more stressed,” said J.G. “My coach would say ‘[This person] is a boy, why is she always competing with girls?’”223 “When I won more and more, I only felt more fear. I was afraid they might do [a] physical exam and make me ineligible to compete,” she said. 
Some intersex women have been publicly humiliated by crowds during sport events. This coach recounts that “It was like I’d never heard.... I mean I’ve heard whispers and gossip, but I’d never heard a crowd suddenly start. And they’re all laughing, and booing, and hissing, ‘Hey, it’s a guy! It’s a guy!’” The coach later “found several athletes - all of whom had been criticised either by peers, the public, or athletic officials for not meeting gender stereotypes - sitting together in a car, crying”

Exclusionary regulations lead to intersex athletes being encouraged to comply with gender stereotypes, which can in turn lead to IGM 
Athletes are often targeted following misplaced scrutiny during events, like in the case of Dutee Chand, who was told by a physician that her targeting “ began when other athletes reported to officials that they were suspicious of her supposedly “masculine” “stride and musculature”[footnoteRef:37]. [37:  Dutee Chand v. The Athletics Federation of India and the International Association of Athletics Federations, CAS 2014/A/3759, Interim Arbitral Award, 2014,
] 

A 20-year-old athlete told Human Rights Watch how during an international competition, she was “instructed by an official from her home country’s athletics federation to wear a padded bra when she competed in order to prevent suspicion about her sex”.
“I told her I wouldn’t. I said that I’d competed in [another international competition] and nothing had happened there and I didn’t have to wear a padded bra so why would I wear a padded bra now,” 
Furthermore, “athletes told Human Rights Watch about how their coaches and other athletics officials encouraged them to change their appearance to conform to gender stereotypes as a strategy to avoid scrutiny.
For example, in J.G.’s case, what began as officials telling her to augment her appearance with makeup and jewelry then grew into recommendations for cosmetic genital surgery. “Coaches told me to grow my hair long, wear lipstick and earrings, and wear a padded bra to look more like a woman,” J.G. said. The coach, she said, delivered this instruction in front of the entire team, so everyone around her was aware of the profiling taking place. Soon after that incident, officials from her local sports ministry suggested to J.G. that she undergo surgery to make her body appear more feminine: “[They] told me to do a surgery. Not related to testosterone—not specific, just because my body was different, maybe to make breasts.”

Exclusion from sports compounds the experience of exclusion from other areas of society 
Indeed, intersex children may face bullying at school, like this athlete who “recounted how her classmates in secondary school called her slurs commonly used for gay and transgender people. “I couldn’t go to school. I stopped in the 8th grade but my mother forced me to go,” J.G. said. “I realized I didn’t look like other females. Around puberty—I was different. I couldn’t talk to anyone about it.” 



Psychological impact of being excluded 
“My life is over—no coach is interested in training me; no job. I couldn’t even eat”, shared J.G., an athlete, describing the impact of being ruled ineligible.
L.O., a coach with decades of experience in national and international competitions, said: “I worry about the women. I worry because they feel like they were born to do this—born to run. And running like this changes their entire existence so when they have it taken away from them, what can they do?”. 
Furthermore, athletes feel a deep sense of injustice for being prevented from doing what they have trained their whole lives to do. Justifying their good performances with their hormone levels disregards all the efforts and dedications of years of training. 
An athlete whom the athletics federation publicly banned from attending international competitions said of the regulations: “You are discriminating [against] somebody,” she said, adding that she believed her swift rise in domestic competitions had attracted the athletic federation’s scrutiny. “I trained seriously, and I got good, and that’s what made me to be banned.” If I had not sacrificed like this I would have not gotten to this level and gotten banned.”

Financial impact of being excluded on athletes and their families 
Being forced to stop elite competitions often impacts not only athletes, but their family and immediate ecosystem who rely on them financially, especially for athletes from poor backgrounds, as exemplified in the following two examples from the Human Rights Watch report: 
C.M., a 19-year-old athlete, said: “I came from a humble background and now as my parents are struggling to make ends meet, you have to do your part.” She said she had been working since she was “a small girl,” and that her athletics income supports her parents, grandparents, as well as younger athletes who cannot afford to eat well or travel to competitions.
J.G. was disqualified after a sex test at an international competition in 2006. J.G told Human Rights Watch,“ending my athletics career has impacted my entire family, especially my sisters. They had trouble getting married because people suspected they had the same [condition] as me.”

Coaches receive no support from World Athletics in applying the regulations and find serious flaws with the regulations  
The report highlighted how “the regulations and their ambiguity put athletes and coaches in difficult, precarious positions. J.Q., an elite coach said the confusion caused by the regulations and the lack of clear communication from World Athletics meant he was forced to interpret and explain the regulations to several affected athletes. J.Q. said: ...[N]obody from the Federation sat down with any of these ladies and had a conversation about, ‘Where do we go next? What do we do next?’.... It’s not an easy conversation. And I tried to have conversations with one or two of the so-called more senior coaches here. They just say, ‘World Athletics ruling, nothing to do with us.”
J.Q. also compared the practice of reducing hormone levels to compete with doping: “for [World Athletics] to say that these athletes should take drugs to reduce their [testosterone] levels, which can create other side effects, it’s horrendous. That’s almost in my simplistic way of looking at it, that’s almost a doping issue in itself. Forced doping—systemic doping”. 
Hormone reduction is not something J.Q. would advise athletes to do: “If I have a conversation with any of them, I’ll tell them, ‘In my opinion, it’s not an option that we should even look at,’” he said. “We can discuss it, sure, to highlight the dangers of it.”. 

The regulations are inherently discriminatory because there is no equivalent for male athletes 
As Human Rights Watch pointed out, “the regulations are also inherently discriminatory because they apply only to women: there is no similar regulation for men. E.K., a runner, asked:
When it comes to men, maybe they are performing well and they do the research and they find maybe you have an advantage of having a high testosterone level, and we celebrate them. ‘He is taking his advantage.’ But why does it then, when it comes to men who have a lower level of testosterone are not performing well, why doesn’t it go to them and say, ‘Okay we can give you medication. Be more like him then you continue?’ or ‘Your level of testosterone is low. You can compete with the ladies.’ ”
This coach also pointed out the flawed justification behind the regulations, highlighting that there is no level playing field in competitive sport :“Seb Coe [World Athletics president] talks always about a level competition, an even playing field. But what does that even mean? Will a six-foot [woman] be even to a four-foot [woman]? Is a [woman] from an advanced country with nutrition and training even with a [woman] from a developing country?”.
[bookmark: _19ryxtwc00vf]

[bookmark: _q7h0i31qg3fz]Appendix 2: Good practice examples of inclusion of intersex, transgender and gender diverse athletes in sports 
Australia - Australian Sports Commission (ASC) guidelines for the inclusion of transgender and gender diverse athletes in high performance sport and Australian Football League (AFL) elite transgender eligibility policy 

While it is to note that these policies have been made to apply to trans people, we believe their spirit could be replicated to foster inclusion of intersex women in women’s categories, rather than relying on hormone levels and excluding intersex women who cannot comply with such levels. In general, the creation of categories based on a set of performance indicators that are applied across all genders would allow all athletes to participate in these categories regardless of their gender in a fair while still competitive environment.  

Australia has followed the new international guidelines put forward by the International Olympic Committee’s 2021 Framework on fairness, inclusion and non-discrimination on the basis of gender identity and sex variations.  

In 2021, the Australian Sports Commission (ASC) released guidelines for the inclusion of transgender and gender diverse athletes in high performance sport, reminding sports governing bodies of their commitment to promote a 'spirit of inclusion' and abiding by Australian law. These guidelines are in line with the International Olympic Committee's (IOC) guidelines, advocating inclusion-first, with exemptions determined on a case-by-case basis.

The ASC guidelines provide case studies of regulations following the guidelines nationally. The Australian Football League's (AFL) elite transgender eligibility policy is one example of policy assessing athletic performances of transgender athletes rather than relying on hormone levels. 

This assessment measures trans athletes' height, weight, bench press and squat capabilities, 20 m sprint time, vertical jump, game-specific GPS data and 2 km run time. These metrics are used to generate information about an individual athlete's actual sport-specific performance capabilities compared with the wider population of athletes. The AFL's use of this data is intended to ensure that eligibility decisions about an individual athlete are informed by the full distribution of ability within the sport, rather than by reliance upon hormone levels or other characteristics alone.

Australia - Melbourne University Sport LGBTQIA+ Inclusion Policy and Companion Guide[footnoteRef:38] [38:  See: https://sport.unimelb.edu.au/pdfs/MU-Sport-LGBTQIA-Inclusion-Policy-and-Companion-Guide.pdf ] 


Melbourne University Sport’s Guide is a good practice example of intersex inclusion in community sport at university level. The Guide aims to encourage participation of people with intersex variations in sport. It explicitly states that women with intersex variations are able to participate in female-only sporting competitions. While separate from gender identity, the Guide recognises that intersex people may face similar barriers to participation in sport that trans and gender diverse people do. Therefore, gender affirming practices outlined in the Guide also aim to support participation of intersex people for which they may apply.

Denmark - Danish Football Association Recommendations on the inclusion of transgender, intersex and non-binary players[footnoteRef:39] [39:  See: https://dbu-dk.translate.goog/nyheder/2023/november/alle-koen-er-velkomne-i-dansk-fodbold/?_x_tr_sl=da&_x_tr_tl=en&_x_tr_hl=en-US&_x_tr_pto=wapp] 


In 2023, the Danish Football Association, which organises 359,000 professional and amateur football players in Denmark, adopted recommendations on the inclusion of transgender, intersex and non-binary players. The Association will hire a diversity officer in charge of implementing the recommendations which include the possibility for everyone to play amateur football based on gender self-identification. 

France - French roller derby federation regulations[footnoteRef:40]  [40: See: https://ffroller-skateboard.fr/wp-content/uploads/VF_R%C3%A8glement-de-Fonctionnement-Sportif-Roller-Derby-2017_2018.pdf] 


The regulations of the French roller derby federation, updated in 2017, state that the federation respects the gender self-determination of each individual. Members can participate in roller derby activities under the gender category with which they identify. An entire annex of the regulation is dedicated to the federation’s gender policy. It is highlighted that, under no circumstances, can a federation member’s gender identity be questioned in the organisation, participation or overseeing of federation events. The federation also pledges not to request any proof or justification as to the gender identity of its members.

Spain - Report from the Spanish Ministry of Equality and the LGBTI Participation Council[footnoteRef:41] on applying the Spanish and international legal framework to trans and intersex participation in sport[footnoteRef:42] [41:  Space for participation and meeting between the different Spanish Public Administrations, social partners and civil society organisations.]  [42: See:https://www.igualdad.gob.es/wp-content/uploads/Transexualidad-e-intersexualidad-en-el-deporte.pdf ] 


This report co-written with LGBTI organisations provides an overview of the Spanish normative framework on the practice of sports and provides guidelines for its correct application in the elaboration of the statutes, regulations and practices of the different sports federations and clubs, to ensure  conduct without exclusion or discrimination. The report also presents international legal frameworks and guidelines, including the IOC Framework on Fairness, Inclusion and Nondiscrimination on the Basis of Gender Identity and Sex Variations. 

It is a good example of collaboration between national authorities and LGBTIQ organisations to ensure that sport practices do not discriminate against trans and intersex persons. The report highlights how international regulations excluding trans and intersex people contravene various human rights and non-discrimination provisions at international, national and local levels. 
[bookmark: _gsngmy73j9sy]

[bookmark: _2xund210903p]Appendix 3: International recognition - Recommendations by UN bodies 
Several UN bodies have made recommendations on the inclusion of intersex women and girls in sport. Following several strong stances taken from UN bodies against exclusionary sport regulations, and deeply worried by the persisting discrimination based on sexual orientation, gender identity, and sex characteristics present in sport, Special Procedures mandate holders published a policy paper in October 2023 to call attention to this issue. 

Policy position by United Nations Special Procedures mandate holders in relation to the protection of human rights in sport without discrimination based on sexual orientation, gender identity, and sex characteristics, 31 October 2023 

9. We note with concern, however, attempts to use the male-female categorization to argue for the exclusion of trans women and women with intersex variations (or persons perceived as such) from female categories. While this discussion is not new, and mirrors decades-old gender stereotyping and policing of gender norms in sport, the recent intensification of the debate has led to the development of restrictive legislative measures and policies, by State institutions, sporting bodies and business enterprises alike, establishing categoric or blanket exclusions and arbitrary restrictions of trans and intersex women and girls from women’s sports. We are deeply troubled by the accompanying, oftentimes offensive and even hateful targeting of trans and intersex persons, particularly women, in the social media and the public discourse against them, especially as it links to their sense of self and bodily autonomy, and as those actions impact their physical and mental integrity.

11. The categorical or blanket exclusion of trans and intersex women from sport (including their segregation to trans or intersex-only categories) is a prima facie violation of their human right to live free from discrimination; it is also a prima facie violation of their right to privacy. In particular, we note that it focuses only on assumed muscular strength, ignores the wider range of other factors that enable some athletes to perform better than others, and appears to rely on stereotypical notions of a woman athlete’s performance and body type. We draw attention to the sexist scrutiny and suspicion that this type of measures will exact on all women athletes, and we remind States and other stakeholders that States have obligations under international human rights law to combat gender stereotypes and prevent women athletes, including those with variations in their sex characteristics, from being subjected to medical examinations and interventions that violate the principles of human dignity, equality, autonomy, and physical and psychological integrity of a person.

12. In addition, interventions intended to alter the targeted women’s naturally occurring and healthy hormonal levels simply for the reason of altering their performance in sport, with serious consequences to their health, are wholly impermissible. Further, they cannot be seen as consensual, because they present a perverse choice for women to either compromise their health and their sense of self, identity, and integrity as women by accepting the interventions; or compromising their careers and indeed their livelihoods and socio-economic wellbeing by rejecting them. As we have noted previously, they are further based on discriminatory power relations as well as on gender and racial stereotypes about who is a woman, and in particular who is a woman athlete. These stereotypes are narrow and essentialist and historically have disproportionately impacted Black women athletes and women athletes of Asian descent, predominantly from the Global South. Lastly, such interventions cannot be justified on grounds such as ensuring fairness in sport given their debilitating impact on the lives of women athletes targeted under such regulations.

Recommendations

15. We call on States to tackle discrimination in all cultural activities, including sports and games, through legislation for and enforcement of equal treatment of all athletes, especially women and girls in all their diversity, as well as lesbian, gay, bisexual, trans and gender diverse persons, and intersex persons, in the field of sports;

16. We call on States and international sporting federations to review intersex- and trans-related rules in relation to the female category and women’s sports to ensure compliance with human rights norms and standards;

17. We call on all stakeholders to:
a. engage in discussions with organisations advocating for the rights of trans and intersex persons, as well as with trans and intersex athletes themselves, regarding their inclusion in female-male sports categories, and evaluate the consequences of these decisions, not just for trans and intersex athletes, but also for the broader community;
b. cease targeting trans and intersex women under the guise of protecting women’s sports, and work together for solutions that are in conformity with international human rights law and standards; and
c. ensure that human rights due diligence, including in relation to the human rights of LGBT and intersex persons, and as stated in the United Nations Guiding Principles on Business and Human Rights, is clearly incorporated into any bid process for sports events.

18. We also urge sporting bodies at the elite level to consider the implications of their decisions not only for LGBT and intersex athletes but, equally importantly, the impact that those decisions will have on all LGBT and intersex persons, as well as general social perceptions, and on the ideal of inclusive sport. Sport must not be misused to reinforce stigma and discrimination.

19. We recall that the United Nations Human Rights Council has emphasised that sport has the remarkable potential to bring people together in all their diversity and, at its best, it can be promoted as “a universal language that contributes to educating people on the values of respect, diversity, tolerance and fairness and as a means to combat all forms of discrimination and promote social inclusion for all.”8 Indeed, we are convinced that sports and games have the power to change perceptions, prejudices and behaviours, and we are certain that the ideal of sport that is inclusive of women and girls in all of their diversity, LGBT and intersex persons, will significantly support this laudable aim.


Human Rights Council 2019 resolution on the elimination of discrimination against women and girls in sport (A/HRC/40/L.10/Rev.1)

1. Expresses concern that discriminatory regulations, rules and practices that may require women and girl athletes with differences of sex development, androgen sensitivity and levels of testosterone to medically reduce their blood testosterone levels contravene international human rights norms and standards, including the right to equality and non- discrimination, the right to the highest attainable standard of physical and mental health, the right to sexual and reproductive health, the right to work and to the enjoyment of just and favourable conditions of work, the right to privacy, the right to freedom from torture and other cruel, inhuman or degrading treatment and harmful practices, and full respect for the dignity, bodily integrity and bodily autonomy of the person;

2. Recognizes that sports regulations and practices that discriminate against women and girls on the basis of race, gender or any other ground of discrimination can lead to the exclusion of such women and girls from competing as such on the basis of their physical and biological traits, reinforce harmful gender stereotypes, racism, sexism and stigma, and infringe upon the dignity, privacy, bodily integrity and bodily autonomy of women and girls;

3. Calls upon States to ensure that sporting associations and bodies implement policies and practices in accordance with international human rights norms and standards, and to refrain from developing and enforcing policies and practices that force, coerce or otherwise pressure women and girl athletes into undergoing unnecessary, humiliating and harmful medical procedures in order to participate in women’s events in competitive sports, and to repeal rules, policies and practices that negate their rights to bodily integrity and autonomy;


United Nations High Commissioner for Human Rights 2020 report on the intersection of race and gender discrimination in sport (A/HRC/44/26)

54. States have obligations to remove obstacles for women and girls in accessing sport, including social, cultural and economic barriers. To this end, they should address discrimination in sport on the basis of gender, race and other grounds by:

(a) Collecting data and providing analyses on the structural barriers to access sport for diverse women and girls 

(b) Ensuring that their national anti-discrimination law is adequate to address discrimination on the basis of gender, as well as compounded discrimination on the basis of gender and race or other prohibited grounds, including discrimination on the basis of particular intersex variations or on the basis of sex characteristics. Such domestic law, in conformity with international human rights obligations, needs to be applicable to and in practice be applied to sport governing bodies;

(d) Ensuring access to adequate and effective remedies that can provide full redress for discrimination in sport;
(f) Integrating in national plans of action analyses of discrimination and other human rights abuses in sport based on gender, race and innate variations in sex characteristics, thereby ensuring coordination and adequate resourcing of related activities – including awareness-raising and capacity-building of relevant actors, accountability for harm caused and redress for victims;
 
(g) Collecting and publishing data on the number and types of discrimination and abuse, specifically data disaggregated by race, gender and with attention to marginalised communities, while providing for the security of those reporting.
 
55. States should prohibit the enforcement of regulations that pressure athletes to undergo unnecessary medical interventions as a precondition for participating in sport and should review and investigate the alleged enforcement of such regulations.
 
56. States should ensure that athletes know their rights. They should also ensure that athletes have access to legal remedy and have the legal capacity and social support to act, collectively as well as individually, to protect their rights and seek and receive all the information they need to make decisions at every level of their engagement in sport.
 
57. States should consider taking collective action on behalf of athletes, including with the involvement of sporting bodies, to address the gaps in accountability arising from the practices and policies of sporting bodies.

64. Sport governing bodies should review, revise and revoke eligibility rules and regulations that have negative effects on athletes’ rights, including those addressing athletes with intersex variations. 

Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health 2016 report (A/HRC/32/33)

The Special Rapporteur recommends that States:

(g) Review legislation and adopt policies to ensure that all persons, including women, lesbian, gay, bisexual, transgender and intersex people, people living with disabilities, children, the elderly and other populations that are underserved or face discrimination, are able to participate in and safely enjoy sports;

(i) Protect the physical integrity and dignity of all athletes, including intersex and transgender women athletes, and immediately remove any laws, policies and programmes that restrict their participation or otherwise discriminate or require them to undergo intrusive, unnecessary medical examinations, testing and/or procedures in order to participate in sport;

(b) Reach consensus on policies allowing for unhindered participation in high-level competitive and amateur sport by transgender and intersex people (international sporting bodies);

(c) Remove any policies that require women athletes, including intersex and transgender women athletes, to undergo unnecessary medical procedures in order to participate in competitive sport (international sporting bodies);

Special Rapporteur on the right to privacy 2020 report (A/HRC/43/52)

37. States and non-State actors should:

(l) Make sure that sports organisations integrate the Yogyakarta Principles and the update thereto of 2017 and all relevant human rights norms and standards into their policies and practices, in particular by:

(i) Ensuring that all individuals can participate in sport in line with the gender with which they identify, subject only to reasonable, proportionate and non-arbitrary requirements and without gender-based discrimination;
(ii) Installing appropriate changing rooms and increasing awareness in the sporting community of privacy and any anti-discrimination laws for persons of diverse sexual orientations, gender identities, gender expressions and sex characteristics;
(iii) Removing, and refraining from introducing, policies that force, coerce or otherwise pressure women athletes into undergoing unnecessary and harmful medical examinations, testing and/or procedures in order to participate as women athletes;
(iv) Taking measures to encourage the general public to respect diversity based on gender in sports and to eliminate privacy incursions;
(m) Ensure, when it is a matter of important public interest to enquire into past events arising from or associated with infringements of privacy on the basis of gender, that:
(i) The right to privacy of individuals as being necessary, proportionate and lawful is protected;
(ii) There is effective access to information concerning the facts related to violations, including archived material;
(iii) Individuals have full access to their complete health histories; 
(iv) Independent and impartial investigation, remedies, redress and reparation, including, where appropriate, psychological support and restorative treatments, are available;
(v) Documentary evidence of infringements of the right to privacy based on gender is preserved;
(n) Prohibit the use of mass surveillance techniques for indiscriminate gender- based surveillance of those exercising the right to peaceful assembly and association, in physical spaces and online;
(o) Protect the privacy of those involved in advocacy for and on behalf of
individuals and communities subject to gender-based infringements of privacy
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