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THE REPORT OF THE SPECIAL RAPPORTEUR ON VIOLENCE AGAINST WOMEN AND GIRLS TO THE HUMAN RIGHTS COUNCIL ON PROSTITUTION AND VIOLENCE AGAINST WOMEN AND GIRLS.

1. INTRODUCTION

SWEAT has a 20-year history in organising sex workers, advocating for, and delivering services to South African Sex Workers. We have facilitated the birth of two movements – a Pan African Alliance of Sex Workers (African Sex Worker Alliance) and a national movement called Sisonke. ASWA is now an independent organisation based in Kenya, and Sisonke is moving towards its own independence in South Africa. The overwhelming majority of SWEAT’s employees self-identify as sex workers.

Our input to the SRVAW is based on our extensive experience in providing services and advocating on behalf of sex workers in South Africa.

2. GENERAL OBSERVATIONS

We are concerned that the call for input uses language such as “prostitution” and “prostituted”, which is offensive to people who sell sex and is an indication that the SRVAW views sex work from a perspective of moral judgement.

The SRVAW has worded the call for input from this narrow point of view which makes the assumption from the outset that the buying and selling of sex is by its very nature exploitative and a form of gender-based violence. Women who sell sex are regarded as victims and their opinion and right to choose is regarded as irrelevant. These women are essentially treated as children who do not have the capacity to make decisions. Abolitionism under the guise of Feminism is being used to impose a conservative morality on women who choose to sell sex and they are denied the right to autonomy and to take agency over their own bodies.


2.1. INTERNATIONAL LAW

The Call for input by the SRVAW states that “International law has recognised that prostitution is incompatible with the dignity and the worth of the human person and has included prostitution as a key element for the crime of trafficking in persons for the purpose of sexual exploitation.” The suggestion that international law is this clear on the matter is very misleading and untrue. The SRVAW also quotes incomplete sentences from the 1949 Convention and misrepresents the content of that convention.

The 1949 Convention does not in any way suggest that the buying OR selling of sex should be condemned or criminalised. The Convention does not make any pronouncement on the lawfulness of sex work but allows individual countries the freedom to legislate freely in this regard. The Convention only requires that the actions of third parties should be prohibited to prevent the exploitation of sex workers by others. In addition, the over-arching objective of the Convention is not to prohibit sex work, but to prevent the exploitation of people through human trafficking for the purpose of sexual exploitation. The fact that the Convention aims to PROTECT the rights of sex workers as opposed to criminalising sex workers and their clients, is further illustrated by the fact that it requires states who are party to the convention to abolish all regulations that subject sex workers to be registered, carry special documents, or be supervised.

It should further be noted, that only 83 of the 192 member states of the United Nations are party to this convention. Furthermore, it is argued that the 1949 Convention has been superseded by the United Nations Convention Against Transnational Organized Crime, also called the Palermo Convention.

The Palermo Convention, which is also referenced by the SRVAW, defines human trafficking as “… the exploitation of the prostitution of others or other forms of sexual exploitation…’ and continues to list other forms of labour exploitation and forced labour which are included in the definition of human trafficking. This convention therefore refers to the sexual exploitation of persons which is referred to as “prostitution”. There is no further mention of either prostitution or sex work in the Palermo convention as sex work and human trafficking are not the same thing.

The CEDAW convention, also referenced by SRVAW, uses the same language, and calls for legislation to suppress the “…exploitation of prostitution of women” The convention therefore calls for measures to prevent the exploitation of sex workers, as opposed to measures to prevent sex work.

The SRVAW incorrectly quotes the CEDAW general recommendation no. 38 which acknowledges the “…exploitation of prostitution as a phenomenon rooted in structural, sex-based discrimination, constituting gender-based violence…” In the SRVAW call for input the word “exploitation” is omitted. The SRVAW has therefore incorrectly created the impression that the CEDAW report regards sex work as a form of gender-based violence. 

It is therefore submitted that the SRVAW’s interpretation of international law and conventions regarding sex work is incorrect.

2.2. SEX WORK AND HUMAN TRAFFICKING

The SRVAW does not make a clear distinction between consensual adult sex work and human trafficking for purposes of sexual exploitation. These are two completely different concepts and the persons involved are two distinctly different groups: Sex workers on the one hand and victims/survivors of human trafficking on the other. People who have been trafficked are not sex workers and the criminalisation of people who sell sex will unfortunately not benefit others who have been trafficked.

The SRVAW also refers to international Conventions aimed at combatting human trafficking to motivate for the continued criminalisation of sex work. This is an incorrect application of these conventions, as these conventions aim to prevent human trafficking, not sex work.



3. KEY QUESTIONS

3.1.  “Hidden forms of prostitution”

The fact that this question is even asked and that the SRVAW believes that they should be “dealt with” clearly illustrates the SRVAW’s personal bias against sex workers.

3.2. What forms of violence are sex workers subjected to? Who is responsible for violence against sex workers?

Sex workers in South Africa experience violence from:

Police, Law Enforcement officers and others in similar positions of power. 
Sex workers often experience sexual assault or rape from those who are supposed to protect them. Sex workers are vulnerable as they are threatened with arrest due to the continued criminalisation of sex work and are unable to defend themselves or report the crimes against them. Research has shown that criminalisation has enabled police violence and exploitation of sex workers.[endnoteRef:1] [1:  Richter, M. & Bodin, C. Adult, consensual sex work in South Africa – the cautionary message of criminal law and sexual morality. South African Journal on Human Rights 25, 179–197 (2017).] 


Clients of sex workers.
Research has shown that vulnerable sex workers who are economically disempowered suffer abuse and violence from their clients. These less empowered sex workers are less equipped to defend themselves. Violence and rape by clients of sex workers is mainly enabled by the criminalisation of sex work. Clients are very much aware of the fact that sex workers are not able to report the crimes against them to the police. Those who try are told that they got what they were looking for, or that it is not possible to rape a sex worker. Police also assume that a sex worker who reports being raped is trying to extort money from the client and even pressurise sex workers to accept financial payment from the client in return for withdrawing their accusations.

General public.
Our extensive experience in supporting sex workers has shown that the general perception of ordinary members of the public in South Africa actually believe that they have the right to attack sex workers both physically and verbally because they are criminals. Although the legislation that currently criminalises the ACT of selling sex, this is understood by ordinary people as criminalising the PERSON. They therefore believe that it is justified to assault, rape and generally abuse sex workers whether they are busy selling sex or not. The person’s right to exist is not accepted.

Unfortunately, the manner in which the law is interpreted by members of the public does not only affect sex workers but many other women as well. There have been instances where women who are not sex workers have been physically assaulted by members of the public in Cape Town for walking down the street because they were assumed to be sex workers. A single woman who is waiting at a street corner for her friend or a woman getting into a taxi on her own would also automatically be branded as a sex worker and be at risk of being attacked or stigmatised.

Branding somebody as a sex worker is often also a justification to attack somebody who is deemed to be unwanted in a particular area. It is often a way to disguise racism, homophobia, or transphobia. 

3.3. The linkages between sex work and the violation of human rights of women and girls

The violation of the human rights of sex workers is mainly enabled by the criminalisation of sex work.

3.4. Consent in the context of sex work

When a sex worker agrees to perform specific sexual acts with a client, this is conditional to the payment of an agreed fee. Unfortunately, this agreement between the two parties is not a valid contract as the law of contracts does not allow parties to enter into a contract to perform an illegal act. This means that if the client does not pay the sex worker for the services that she has provided, she does not have any recourse in law. Clients are aware of this and therefore it is common for a client to run off without paying the sex worker for her services.

If sex work was decriminalised the sex worker would be able to claim damages from the client.

3.5. How effective are legislative frameworks in preventing violence against sex workers?

There are no laws in South Africa that specifically aim to prevent violence against sex workers. In fact, the laws which criminalise sex work are the main enablers of violence against sex workers.  There are some policies that aim to respond to violence against sex workers. The South African NATIONAL STRATEGIC PLAN ON GENDER-BASED VIOLENCE AND FEMICIDE is organised around six main pillars aimed at preventing GBV and supporting victims and survivors. Pillar 3: protection, safety, and justice, has a key activity to Finalise the legislative process to decriminalise sex work – fast tracking and promulgation.

The South African National AIDS Council has also included the decriminalization of sex work in South Africa as a strategic goal.

3.6. What measures are in place to support sex workers who want to change careers?

The main obstacle to prevent sex workers from changing their career or supplementing their income by doing other work or even starting their own business is, as usual, the continued criminalisation of sex work in South Africa. Sex workers are not able to explain how they have been earning an income on their resumé or during job interviews. Sex workers who have been convicted in terms of the criminalising legislation have the additional challenge of a criminal record which makes it impossible for them to be considered for employment. 

Under South African law, it is impossible to open a bank account without proof of employment/income. This makes it impossible for sex workers to even open a bank account. For most sex workers this means that they are not able to plan their finances or access credit. Sex workers are therefore further disempowered by the system and therefore live from hand to mouth without being able to buy a home. Even renting a home is impossible as proof of income is required in order to be considered by a prospective landlord/landlady.

4. CONCLUSION

It is clear that the continued criminalisation of sex work not only enables most of the violence and other abuse faced by sex workers but also systematically disempowers sex workers and makes them perpetually dependent on sex work to support themselves. When sex workers are disempowered, this also makes them more vulnerable to violence, which in turn disempowers them even further. The continued criminalisation of sex work is the main enabler of violence against sex workers. 
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