Submission to the Special Rapporteur on Violence Against Women and Girls on prostitution

About the Centre for Women’s Justice

Centre for Women’s Justice (CWJ) is a lawyer-led charity based in England and Wales focused on challenging failings and discrimination against women in the criminal justice system. We carry out strategic litigation and work with frontline women’s sector organisations to challenge police and prosecution failings around VAWG. Our evidence base is built on the experience of frontline women’s sector support workers, the requests for legal advice they send to us, and our research. CWJ supported women criminalised as a result of being exploited in prostitution with litigation brought in the High Court which has now concluded[footnoteRef:1]. [1:  in R (QSA, Broadfoot & ARB) v Secretary of State for the Home Department & Secretary of State for Justice [2020] EWCA Civ 130] 


We are not a frontline support organisation and do not assist women directly in exiting prostitution. However, as a result of the publicity around the case we brought we were approached by many women who continue to have criminal records as a result of being exploited in prostitution even decades after they escaped.  We created a project to provide advice and assistance to such women.

We recognise prostitution as a form of violence against women and girls and believe that the sex buyer/Nordic model is the best way to challenge this form of exploitation and violence against women and girls. Our focus is primarily on addressing the criminalisation of women exploited through prostitution, which we believe should be addressed by decriminalising offences arising from being exploited in prostitution and creating a mechanism for these criminal convictions to be challenged and expunged from their records. Through our project supporting these women, we have gathered further evidence to support existing evidence that criminalisation creates a significant barrier to exiting prostitution for women and leaves them dealing with the impacts and stigma of their exploitation for the rest of their lives.

The problem which needs to be addressed

Many thousands of women who have been convicted of soliciting and loitering continue to be stigmatised and disadvantaged by the mandatory retention of criminal records as a result of being historically subjected to violence and exploitation by pimps and traffickers. Many of these women, including some supported by CWJ, were children at the time they were first exploited and convicted as it was only in 2015 that the Street Offences Act, which still criminalises loitering and soliciting for the purposes of prostitution in the UK, was amended so that only a person over the age of 18 could be convicted of the offence. Prior to this, the offence could be committed by a child as young as 10. Even where women were not convicted as children, many women were groomed as children, but only convicted as adults while still under the continuing control of their pimps and traffickers. Many of these women were trafficked throughout the UK for the purposes of being prostituted. 

It is also worth noting that, in the UK, the offence of loitering and soliciting was discriminatory on the basis of sex until 2003, such that only women could be convicted. Even after the offence was made sex-neutral, women continued to be disproportionately affected[footnoteRef:2] due to the gendered nature of sexual exploitation. The policy of retention of criminal records therefore continues to have a hugely disproportionate impact on women. The Istanbul Convention, as ratified by the UK, applies to all forms of violence against women, including women exploited through prostitution, and imposes an obligation to abolish laws which discriminate against women. The UK is failing to comply with its obligations under the Convention in respect of the criminalisation of women exploited in prostitution. [2:  For the period 1 May 2004 to 2014, there were a total of 11,341 convictions or cautions handed down or given to women, under section 1, Street Offences Act 1959. For the same period, there were a total of 213 convictions or cautions handed down or given to men i.e. less than 2% of the number affecting women. (Response from Ministry of Justice to Freedom of Information Request by Birnberg Peirce dated 27 May 2016, reference 246-16 FOI 104795)] 


Times have changed: those in street prostitution are now widely understood to be victims and are usually no longer arrested. The changing nature of prostitution from street-based to online, combined with police guidance on seeing those prostituted as victims, means that it is only those deemed ‘persistent’ and troublesome that are now arrested.[footnoteRef:3] However, soliciting and loitering remain criminal offences in the UK and women who were convicted of the offence remain criminalised as a result of their exploitation with no way to apply to have these records expunged. There are therefore thousands of women in the UK who continue to be impacted by their criminal convictions. [3:  Phoenix, J. (forthcoming 2023) “Prostitution and Sex Work”, in Leibling, A., Maruna, S. and L. McAra (eds). The Oxford Handbook of Criminology 7th edition, Oxford University Press: Oxford] 


Disclosure and Retention of criminal record data

A judicial review claim brought by women with historical convictions as a result of being exploited in prostitution sought to challenge the disclosure, retention and criminalisation of criminal records arising from convictions of s1 Street Offences Act 1959. The UK Court of Appeal confirmed in R (QSA, Broadfoot & ARB) v Secretary of State for the Home Department & Secretary of State for Justice [2020] EWCA Civ 130, that the multiple conviction rule requiring mandatory disclosure under the UK’s Disclosure and Barring Scheme where women had more than one conviction for loitering and soliciting (which is usually the case due to the prolonged nature of their exploitation and the barriers to escaping/exiting prostitution) was contrary to Article 8 ECHR and led to subsequent statutory reforms allowing these records to be filtered.  However, a subsequent judgment confirmed that such records must be retained until the holder reaches the age of 100. [footnoteRef:4] Following this judgment two of the claimants in QSA, supported by CWJ, submitted a complaint to CEDAW Committee regarding the retention of their criminal records, which is currently ongoing.    [4:  QSA & Ors v National Police Chiefs Council and Secretary of State for the Home Department [2021] EWHC 272 (Admin)] 


The law in England and Wales therefore continues to require the retention of these women’s criminal records. There are no exceptions or mechanisms to allow for removal even in cases where the pimps or traffickers have gone on to be investigated and/or convicted for their abuse and exploitation.

The impact of this is significant and despite recent changes to the disclosure regime, women are still at risk of these records being disclosed in certain circumstances and knowledge that they remain on the record continues the sense of stigmatisation and is a significant psychological barrier to applying for jobs, volunteering and otherwise participating freely in civil society. For many women, the fact that their records will be retained for their entire lifetime is deeply traumatising as it is a record of their abuse and exploitation. In most cases their pimps and traffickers were never convicted and have thus not had to deal with the life-changing impacts of having a criminal record while their victims are unable to move on.

Street prostitution offences carry a unique stigma which is not comparable to other non-violent offences. For most women, disclosing the offences can also mean having to disclose a deeply traumatic history of abuse or exploitation, including serious domestic and sexual violence. This creates an additional barrier to exiting prostitution and increases the life-long impacts of having been abused, leaving women unable to move on. The mandatory retention of their records serves no purposes aside from re-traumatising victims of exploitation, abuse and trafficking.

Case study of a woman supported by CWJ

Julie was just 15 when she started to be exploited in prostitution and trafficked across a number of cities in England. She had previously experienced sexual abuse from two different men at ages 9 and 12-13. She ran away from home at 14 and was then groomed into prostitution. Julie met a man who promised her a room for rent, but he became her pimp as soon as she moved in. He was extremely violent and raped her repeatedly. He would traffic her around the country for prostitution. After she escaped from him, she became addicted to heroin aged 19 to help her escape the horror she was living with. Julie eventually managed to come off heroin and get out of prostitution aged 30. Throughout the time she was being exploited, she was beaten by pimps and punters. She was arrested by police several times, including when she was under 16, but because she gave them a false name she only has two convictions for loitering and soliciting.
 
However, she continued to be held back and stigmatised as a result of her convictions for loitering and soliciting. She has done a lot of volunteering in Bristol with projects supporting women in prostitution, but, until very recently, she was never able to get paid employment partly because of being required to disclose her criminal convictions and the stigma associated with this. Although things have improved since the QSA court case was successful in changing the disclosure rules, Julie’s convictions remain on her record and will be retained until she reaches the age of 100. There are a range of circumstances where they could still be disclosed and the knowledge that she is still defined by this record of her abuse and exploitation as a child is something she should not have to live with. 

The UK’s domestic and international human rights obligations

The UK is currently failing to comply with its international human rights obligations to women exploited in prostitution, including under the Istanbul Convention, CEDAW and trafficking and anti-modern slavery provisions. 

International human rights conventions have increasingly recognised prostitution as a form of sexual exploitation and identified this as a key issue in ending violence against women and girls. The Palermo Protocol[footnoteRef:5] aims to prevent, suppress and punish trafficking, especially of women and children, internationally. It recognises that “exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation”. This has been recognised by modern slavery provisions, but has not been applied to prostitution.   [5:  General Assembly Resolution 55/25, 15 November 2000: Protocol to prevent, suppress and punish trafficking in persons especially women and children, supplementing the United Nations Convention Against Transnational Organised Crime] 


The Independent Inquiry into Child Sex Abuse identified a number of case studies where children had been criminalised as a result of their exploitation, with life-long consequences. One of the themes highlighted in the Inquiry’s final report[endnoteRef:1] was that “young people, particularly those experiencing sexual exploitation, were sometimes arrested by the police and criminalised for offences arising from their exploitation, while the exploiters remained at liberty to continue offending”. [1: ] 


In its Concluding Observations to the UK, CEDAW specifically recommended that the UK should “Revise legislation to decriminalize women in prostitution and clear the criminal records of women who have been convicted for offences related to prostitution to enable them to seek alternative forms of employment.”[footnoteRef:6] This has not been implement by the UK government. [6:  Jay, A. et al (2022) The Report of the Independent Inquiry into Child Sexual Abuse] 


Conclusion

The debate in the UK remains unresolved about decriminalisation of prostitution and which model best addresses the harms of prostitution for women.[footnoteRef:7] However most proponents of both the sex buyer/Nordic model or the legalisation/full decriminalisation model agree that the offences of loitering and soliciting should be decriminalised. It is also widely agreed that the expunging of these criminal records is necessary to end the unjust stigmatisation that these women continue to experience, including by the Parliamentary Home Affairs Committee.[footnoteRef:8] However, this has not been done and the UK government continues to fail to recognise all forms of prostitution as a form of violence against women and girls as well as the continuing impact of criminalisation on exploited and victimised women.  [7:  On stigma, difficulties exiting prostitution and proposed reforms, see this government-commissioned research: Hester, M. et al (2019) The nature and prevalence of prostitution and sex work in England and Wales today.  See also: Matthews, R. et al (2014) Exiting Prostitution: A Study on Female Desistance.]  [8:  Home Affairs Committee (2016) Prostitution: Third Report of Session 2016-17] 


Decriminalising women exploited in prostitution and allowing for the expunging of historical convictions which were a result of abuse and exploitation is an essential part of addressing the harm of prostitution and sexual exploitation for women and girls in the UK and other countries. 





