United Nations Syria Country Team Report prepared in response to the call for input by 
the Special Rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human rights
concerning the draft Guiding Principles on Sanctions and Human Rights



I. INTRODUCTION 
This contribution is a joint undertaking of the United Nations Country Team (UNCT) in the Syrian Arab Republic in response to the call for input by the UN Special Rapporteur on the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights (SR/UCM) on the draft Guiding Principles on Sanctions and Human Rights to be used by states, regional organizations, businesses and other actors with regards to sanctions and compliance, and, by that, to minimize negative impact of all types of sanctions, compliance and over-compliance with sanctions on human rights. 

Contributing entities: RCO, OHCHR, UNDP, UNFPA, UNICEF and FAO and UNOPS.

Comments on specific paragraphs 

1. The world faces an enormous expansion in the use of unilateral sanctions, both primary and secondary. Similar trends are reported with regards to the extraterritorial application of jurisdiction via sanctions, civil and criminal penalties, including those against third country nationals, resulting in the overwhelming growth of de-risking policies and over-compliance with unilateral sanctions. Foreign companies subject to secondary sanctions can be blocked from doing business in or with the sanctioning State, be banned from using its financial markets or be prohibited from transactions involving its currency, while foreign individuals targeted with such measures could be refused entry to the sanctioning country and have any assets there frozen. 
- Consider a reference to ‘secondary Sanction,’ which may have a wider legal impact including penalties and ban on commercial transactions with the sanctioning country;

2. Secondary sanctions, civil and criminal penalties for circumvention of sanctions’ regimes oblige States, businesses, humanitarian organizations and individuals to look for alternative ways to procure necessary goods and services that results in rising costs, delays in delivery, growing risks of corruption and other types of transboundary crimes, and endangers the status of humanitarian organizations and humanitarian deliveries even when it comes to the implementation of the UN Security Council humanitarian carve-outs. Over-compliance exacerbates this harm, while extraterritorial enforcement expands the geographic scope and consequently the number of individuals, whose rights are affected around the world.
-  Consider adding among the list of results: 
· failed procurement/inability to procure
· poor supplier performance
· lack of competitive procurement processes

3. Legal uncertainty around the scope and legal status of the sanctions regulations, which are often based on “clarifications”, Q&As and other recommendatory instruments, framing incompatible conduct with vague wording like “red flags”, “expectations” and other restrictive terms, as well as the seriousness of liability imposed, “frozen” accounts, civil and criminal penalties and reputational costs create a feeling of fear and result in “zero risk” or de-risking policies, encouraging businesses to break contracts in violation of their terms and leaving markets and regions, without any assessment of their humanitarian and human rights impact.
- Consider explicitly mentioning that these elements (confusion, risk, etc) create a negative incentive to work with humanitarian partners in sanctioned countries. Furthermore, when dealing with high demand items with lengthy production cycles, suppliers frequently push orders destined for sanctioned countries to the “back of the queue”, thereby imposing further delays and reduced access to life-saving supplies and equipment.

4. De-risking policies and over-compliance become widespread, and challenge international law and human rights, including the right to development. Secondary sanctions and over-compliance affect all areas of human rights of every individual and constitute serious impediments to the delivery of humanitarian aid even in the most critical situations and even under explicit humanitarian provisions of the UN Security Council resolutions. People in vulnerable situations, including women, children, persons with disabilities, the poorest, migrants and the elderly, among others, are affected the most. 
- Consider a reference to impact on ‘early recovery’ term could be applicable in a context such as Syria’s.  Also, in legislative terms, it's important to make a clear distinction between secondary sanctions and over-compliance. Secondary sanctions entail penalties or legal measures imposed on third parties, whereas over-compliance involves voluntary actions undertaken by potential third parties;

8. To achieve this main objective the Guiding Principles set forth the minimum standards of human rights precaution and protection in the course of implementation of sanctions of the UN Security Council, principles and rules of businesses` behavior in a sanctions compliance strategy. 
- Consider a reference to unilateral coercive measures, which have led primarily to overcompliance and the implementation of excessive derisking policies? 

III. Glossary
Over-compliance: Going beyond compliance with, often to minimize the risk of penalties for inadvertent violations, to avoid reputational risks that can arise from dealing with a sanctioned country or because the complexity of sanctions make effective compliance too costly. An example is a company that stops all business with a sanctioned country, including humanitarian operations that may be covered by humanitarian exemptions; or banks decide to block transactions with a country under unilateral sanctions, its nationals and companies.
-These might be examples of de-risking, where stopped business considered de-risking while over-compliance can be noticed in excessive due diligence, unusual demands, irrelative documents or ratifications, and multiple refusal of legitimate exempted transaction.
19.1 All sanctioning actors shall create enabling environments and maintain open channels for communication on human rights and humanitarian aspects relevant to sanctions and their implementation (establishment of focal points with adequate financial and human resources).
- Consider adding to the resources of focal points ‘with adequate means of investigation and enforcement’ as well.  
19.4 Focal points shall provide detailed information, clarification and advisory services free of charge and in a timely manner regarding licensing, the scope of humanitarian carve-outs and relevant procedural matters, including administrative and legal procedures for de-listing of designated individuals and entities. 
- Consider adding ‘relevant licensed exempted sectors’ humanitarian carveouts.’ Also, the interpretation of the second half of the sentence may reduce the sanctions to only individuals, whereas licensing primarily pertains to sectors or operations, and does not necessarily exempt individuals from sanctions. It may, however, exclude state entities that could facilitate operations, such as central banks.
22.3 States are obliged to take all measures necessary to protect businesses under their jurisdictions and/ or control against any means of enforcement from the side of sanctioning countries, including through the means of diplomatic protection and international adjudication to prevent or minimize over-compliance. 
- This protection is not practical in the case of businesses and banks dealing with the sanctioning country.  Moreover, it should be conditioned by the commitment of the protecting state to litigate against the business if the conduct forms a violation of its own laws.  
24.3 Humanitarian actors shall not bear the burden of proof of the pure humanitarian character of their work, and shall not be hold responsible for any alleged non-compliance or circumvention of unilateral sanctions regimes while performing their humanitarian work.
- Consider including reference to the limits of the mandate / due diligence obligations of humanitarian actors which are not investigatory agencies for criminal and/or human rights violations except where specified (e.g. OHCHR) and therefore those duties must not be imposed upon them.
25.1 Delivery of goods, equipment and spare parts of humanitarian (and development)6 nature, including food, medicine, medical and adaptive equipment, seeds, fertilizers, as well as those necessary for the maintenance of critical infrastructure including water and electricity supply, sanitation, food processing and storage, transportation, shall not be subjected to / conditioned by any requirement, restriction or licensing. 
- Consider including the early recovery concept, as a core pillar of humanitarian action, as well. 
25.3 States and regional organizations are under obligation to ensure that deliveries of humanitarian goods are not prevented by other imposed restrictions including but not limited to prohibition of financial transactions, prohibition to receive payments from countries under sanctions, sanctions on transportation or insurance. 
- Consider adding ‘or export ban,’ following ‘insurance.’
26.3 Any contracts or contractual provisions inciting compliance with unlawful unilateral sanctions and/or encouraging over-compliance, in violation of international law and human rights shall be considered null and void 
- Consider clarifying what constitutes ‘unlawful unilateral sanctions,’ to set clear guidelines.
- Consider providing clearer guidance on legal obligations and compliance procedures for Member States and international organizations with the aim of mitigating legal uncertainty and promote adherence to international human rights law, in order to mitigate adverse impact on the humanitarian response.
28.3 Businesses should avoid general (non-individual) measures, discriminatory and non-transparent practices.
- Consider adding after practices: “such as zero-risk policies that call for total disengagement with a country under unilateral sanctions”.

34.4 Obligation of due diligence is an obligation of action. Therefore, States are obliged under international law to take all necessary legislative, organizational or operational measure to ensure that activity of businesses under their jurisdiction or control does not violate human rights including extraterritorially. Regional organizations shall bear the appropriate obligation in part they operate within their functional competence 
- Consider adding, in the second sentence ‘organs and..’ before ‘businesses’.

Key questions and input sought
The Special Rapporteur would be grateful to receive input as a response to the following questions and general issues:
1. What shall be the title of the document in a view of the main idea would be to crystalize the rules of behavior of States, businesses and other actors to minimize the humanitarian and human rights impact of sanctions of the UN Security Council, and to avoid negative humanitarian impact of all forms of unilateral sanctions, of measures aimed to enforce compliance with unilateral sanctions, as well as of over-compliance?
· Titles suggested by UNCT/Syria members include ‘Responsible Sanction Practices;’ ‘Guiding Principles on Minimizing the Humanitarian and Human Rights Impact of Sanctions and Preventing Over-Compliance’; ‘“Navigating Sanctions: Guiding Principles for Compliance and Human Rights Protection.’  However, it is important that the document makes a clear distinction between UNSC sanctions and the different forms of unilateral coercive measures.  One example of what appears as confusing is that while paragraph (1)  refers to the expansion of ‘unilateral sanctions,’ paragraph (8) mentions that one of the main objective the Guiding Principles is to set forth the minimum standards of human rights precaution and protection in the course of implementation of ‘sanctions of the UN Security Council,’ principles and rules of businesses behavior in a sanctions compliance strategy, with no mention of unilateral coercive measures.
2. What shall be the status of the Guiding Principles?

· While guiding principles are generally not legally binding, they draw upon several sources of international law, such as the Charter of the United Nations and other fundamental human rights treaties and principles of international law. Hence, the status of these guiding principles could be considered as soft law instruments or policy recommendations, as they offer a framework for ethical conduct amid the ever-expanding UCM/sanctions and help ensure compliance, promote human rights, and minimize the humanitarian impact.
· The document does not explicitly clarify whether this guide is considered binding or non-binding guidance. Although it is described in paragraphs 7 and 8 as ‘guiding principles on Sanctions, compliance, and human rights,’ it also aims to establish ‘minimum standards of human rights precautions and protection in the course of the implementation of the sanctions of the UN Security Council, principles, and rules of business behavior in a sanction compliance strategy.’ 

· A more realistic objective could acknowledge the linkage to legal enforcement within international businesses and the legal and financial consequences resulting from unilateral coercive measures imposed by sanctioning countries, as well as the impact of over-compliance on human rights. This would support the objective of enhancing the application of human rights in business operations and sanction compliance strategies, while maintaining a neutral stance.

3. In view of the vague, complicated and confusing terminology of sanctions/ unilateral coercive measures, is the glossary provided in the draft comprehensive and clear enough? What other notions and definitions may be added and which from those already included in the document could/should be amended?
· Consider an entry under Glossary for ‘restrictive measures,’ which is referred to in the document.

· Consider amending the Glossary so as to allow it to help make the distinction between primary and secondary sanctions, including in terms of impact on entities and businesses as opposed to only countries.

· Consider elaborating on the different types of sanctions (country program, sanctioning designated individuals and entities, sanctioning type of transactions (import, and export), sanctioning sectors. These classifications could be instrumental in supporting provisions related to exemptions, detailing that humanitarian aid exemptions may target vital sectors and transaction types, or specific state entities facilitating humanitarian aid transactions.

· Consider clarifying “Unlawful unilateral sanction” referred to in the document. 

4. The draft Guiding Principles seek to crystalize general, foundational and operational principles of behavior of states, international organizations, businesses and other actors in the face of the expanding use of sanctions, unilateral coercive measures, development of sanctions-enforcement strategies and over-compliance. What other principles should be added to the draft to ensure solidarity and human rights-based approach?
Consider the following:
· Transparency – While the current principles address transparency in #29.1 and #29.2, it would be beneficial to extend this to include public disclosure of the rationale and implementation of sanctions, along with monitoring and reporting their human rights and humanitarian impacts.  

· Accountability – The guiding principles should expand on point #20.4 to underscore the importance of accountability mechanisms. To enhance accountability to human rights, it is critical that the guiding principles further elaborate on the specific mechanisms in place to promptly address any adverse impacts on human rights. 

· Advocacy and Community Consultation – To better disclose the humanitarian and human rights impact of sanctions, the guiding principles should link accountability to community engagement and consultation. This would ensure that impacted communities are involved in determining the impact of sanctions and facilitate informed advocacy and accountability efforts.

· Conflict Sensitivity – In contexts like Syria, integrating principles of conflict sensitivity into the guiding principles is essential. The guiding principles should emphasize the need for conflict assessments and conflict-sensitive approaches to prevent sanctions and compliance measures from exacerbating existing conflicts or contributing to further instability.

· The do-no-harm principle emphasizing that no measures undertaken with the announced intent to address human rights violations should themselves result in human rights violations.
· Consider elaborating on the details regarding sectors that should be exempted from UCM to safeguard basic vital services, directly linked to the human rights of the most vulnerable populations. For instance, sectors such as food, medicine and water sanitation could be explicitly outlined for exemption. Furthermore, exemptions could extend to stakeholders able to provide legal documentation for transactions related to humanitarian needs across all sectors. This may include entities such as the UN, international non-governmental organizations (INGOs), or non-governmental organizations (NGOs). Over-compliance can adversely impact businesses operating within or contracted by these organizations. Therefore, businesses demonstrating responsible legal engagement with humanitarian aid projects could also be considered for inclusion in the exemptions.

· Consider incorporating provisions to “leave no one behind” and, in particular, safeguard the rights of vulnerable populations, including women, children, persons with disabilities, migrants, and the elderly. This should include measures to ensure access to essential services, protection from all types of discrimination, especially gender-based violence and avenues for seeking support and redress.

· Consider the relevance of feasible and pragmatic operational directives for any exemptions granted from Unilateral Coercive Measures (UCMs), aiming to enhance the efficacy of their implementation.

· Consider incorporating principles on the Right to Food and Livelihoods Protection, along with Impact Assessments before and during sanctions.

5. What format of discussion of the draft and commentary is preferable: diplomatic conference/ academic conference/ consultations and banks and businesses any other option?
· Given the complexities of the situation in Syria and based on the perspectives from the UN in Syria, consultations with Member States of the UN, including ones imposing sanctions, both at capital and field levels, are a must. Continued engagement with Member States facilitates a comprehensive understanding of the realities and challenges stemming from sanctions and their humanitarian impact. This engagement is also critical as it enables the UN agencies to reassure member states of the adequate risk management measures in place.  Expert consultations and open online forums could be beneficial.  

6. Whether the provisions on delivery of humanitarian assistance and protection of humanitarian actors seeking to deliver humanitarian assistance in accordance with resolutions of the UN Security Council as well as those working in the face of unilateral sanctions are sufficient? If not, what measures shall be added?
· [bookmark: _Hlk164874994]Streamlining procedures for exemptions for humanitarian actions and enhancing preparedness (stockpiling essentials, establishing import contracts) are crucial.

· Referring to Question #4, consider enhanced legal guidance tailored specifically for businesses engaged in humanitarian aid endeavors could significantly facilitate their operations. In practice, distinguishing between INGOs and commercial entities in humanitarian aid transactions remains a challenge, often resulting in over-compliance leading to halted commercial transactions or canceled projects. An annex accompanying the documentation provided to businesses could effectively support both over-compliant entities and targeted business enterprises, ensuring the smooth execution of any commercial transaction related to humanitarian aid projects.


7. Shall the status and role of focal points be addressed in the draft? What can be added to the draft in order to make a proposal on focal points be practical and enforceable as much as possible?
· The document does not refer to a mechanism to address adverse impact on human rights.  The role of the focal point should be connected to a mechanism and thus should go beyond providing advisory services.

· The effectiveness of focal points could be greatly enhanced by their inclusion in the discussions surrounding these guidelines. Furthermore, establishing a reporting and feedback mechanism for their standard procedures, including addressing grievances or requests, is essential. This mechanism should involve responsible and thorough analysis of the requests and complaints received, ensuring a proactive and effective approach to addressing concerns to their standard setting bodies.

8. What regional context may be important with regards to the draft? What examples of regional institutions practice, regional case-law are advisable for analysis and, probably, inclusion into the commentary?
· General License 23 issued by the Office of Foreign Assets Control (OFAC) for Syria following the earthquake serves as a real-life illustration of over-compliance and the ineffectiveness of exemptions when not accompanied by operational guidance for businesses. The ambiguity and limited duration of the license led to over-compliance among financial institutions that opted not to utilize this General License, fearing repercussions for their operations once the license expired. (The Carter Center has conducted a thorough analysis of this case.).  Regional consultations are valuable for capturing best practices and challenges.

9. To what extend the shall the Guiding Principles address the issue of accountability, remedies, responsibility and redress? What methodology for identifying and assessing damage may be used in order to provide remediation in cases of sanctions-related impact?

· Enhanced guidelines for specific impact indicators could be included to aid businesses, especially in evaluating the impact of their refused commercial transactions due to over-compliance on the human rights of the vulnerable beneficiaries. An annex could be attached to the document, outlining major impact indicators to be considered for assessing the humanitarian aid impact.

· Robust monitoring and reporting mechanisms are needed, alongside accessible grievance mechanisms for those people and communities harmed by sanctions. 

· The methodology should integrate conducting literature reviews of analyses on the impact of sanctions on civilians, coupled with community engagement and consultation through key-informant interviews at the country level. These reviews provide insights into diverse challenges, while interviews capture firsthand perspectives and experiences. This integrated methodology would enable the formulation of effective, sensitive and tailored remediation measures.


