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The image of a teary-eyed Desmond Tutu at a public hearing of the South
African Truth and Reconciliation Commission is emblematic of the transi-
tional justice process in that country. Examining the work of the commission
without recalling the archbishop’s role in promoting (restorative) justice in
South Africa is a scholarly faux pas. Yet it has also become something of a cli-
ché—which begs the question, are there other religious actors out there cham-
pioning transitional justice mechanisms?

One possible answer is provided by Daniel Philpott, who documented the
involvement of religious nonstate entities in state-led transitional justice initia-
tives. He found, using a sample of fifteen cases, that such actors were influential
in eight out of ten “moderately strong” and “strong” truth processes and in two
out of four punitive processes.> Other works similarly indicate an important
presence of religious nonstate entities in various transitional justice initiatives?
Taken together, this evidence is curious if one assumes that transitional justice
is built on the same pillars as its sister discipline, international law—namely,
secularism and state-centrism.

To probe this curiosity, this chapter relies on a parallelism between interna-
tional law and transitional justice and their respective relationships to religion
and nonstate actors, and is guided by three research questions. First, it asks
why religious nonstate actors are called on to participate in state-sanctioned
transitional justice processes. For the purpose of this study, religious nonstate
actors are defined as those individuals, churches, religious organizations, and
political parties which present several of the following characteristics: a reli-
gious organizational structure, religious doctrine, religious motivation, reli-
gious overarching goal, or predominately religious discourse. Their claim to
have the legitimate authority to interpret religion differentiates religious actors
from secular* actors. In making this claim, they tap primarily into traditional
or charismatic sources of legitimacy, which confers on them what can be
called a “special” legitimacy.’ The chapter shall argue that the potential to lend
their special legitimacy to transitional justice processes is what makes religious
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actors particularly valuable allies for governments, international organiza-
tions, and nongovernmental organizations (NGOs) in post-authoritarian and
post-conflict settings.

Second, the chapter explores why religious entities are at times absent
from transitional justice initiatives in situations where they would otherwise
be societally relevant and visible, while at other times they act as spoilers or,
on the contrary, as enablers of transitional justice. A number of variables may
explain a religious actor’s silence or spoiling, or indeed enabling attitudes: past
conduct (whether a religious actor was responsible for or complicit in rights
violations during the period of authoritarianism or conflict), past treatment
(whether a religious actor was a target of abuse perpetrated by other actors),
and accountability (whether the religious actor and other actors have been
held accountable for their past conduct). In this study, the term accountability
denotes “the relationship whereby someone is held to explain and justify their
behaviour to someone else;™ it, therefore, can include criminal responsibility
but it is not limited to it.

The link between legitimacy and accountability is examined in five case
studies of religious actors in Romania, Rwanda, Solomon Islands, and Tunisia
and Libya (explored jointly). While the findings may have relevance beyond
the four examples, in a similar vein to other works that rely on case stud-
ies, this chapter does not assume that extrapolation to other cases follows
automatically.

Whilst the first two questions addressed in this study are explorative in
nature, the third is normative; it asks whether religious actors should be
involved in state-led transitional justice initiatives. The answer is outlined by
means of a critical assessment of the legality, neutrality, and denial/distortion
of justice arguments.

RELIGIOUS ACTORS AND LEGITIMACY

Given the significant role that international law plays in transitional justice,
examining the relationship between the former and religion helps to shed
some light on the relationship between the latter and religion. This parallel
may provide some important insights into why religious entities are courted
by governments, intergovernmental organizations, and NGOs, and specifi-
cally why they are called on to take part in state-led justice initiatives in the
aftermath of repression and conflict.

An earlier study examined in detail efforts by legal scholars to unearth
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the religious roots of international law and, in particular, those of human
rights and humanitarian law.® Such narratives posit that major constitutional
documents, such as the French and the US constitutions and the Universal
Declaration of Human Rights, are reflective of the philosophy of natural law;
insofar as natural law can be seen as an extension of religion, the claim made
by religions to have played an important role in the development of human
rights law would not be amiss.® Also noteworthy are attempts to rebut the
exclusivity or predominance of Western, Christian thought in the evolution of
human rights and humanitarian law, showing how other religions have con-
tributed to it,° and how they are “asserting their values as relevant factors to be
considered in its continued evolution.”™

Attempts by legal scholars to analyze and actualize the role of religion in
the evolution of international law may be seen as an exercise in historical accu-
racy or one in political correctness. They may also be seen, as is evident from
many writings, as efforts to strengthen the legitimacy of human rights and
humanitarian law within different religious and cultural traditions by appeal-
ing to the special legitimacy that religious actors often enjoy. For instance,
Daniel Thiirer recognizes that “law as such is powerless if it is not backed by
forces beyond the legal system, such as customs, public opinion or—reli-
gion.” In a conscious and strategic effort, Thiirer validates appeals to religion,
in particular in times of armed conflict, with the aim of unearthing and put-
ting forward its positive elements that can support the law and rebut those that
endanger it.3

The question that emerges is what the special legitimacy or the special
legitimate authority of religious actors should be taken to mean. Drawing on
Max Weber’s Idealtypen of legitimate authority it has been shown elsewhere
that the legitimacy of religious actors is primarily ascribed on traditional or
charismatic grounds, as opposed to legal-rational ones.** On this account, the
followers of a religious actor respect “commands” due to “an established belief
in the sanctity of immemorial traditions and the legitimacy of those exercis-
ing authority under them”s—the actor thus assumes a traditional authority.
A religious actor can also act as a charismatic authority, drawing on emotions
and faith that sanction a type of conduct, whereas followers show a devotion
to the “exceptional sanctity” of this actor and “the normative patterns or order
revealed or ordained by him.” By comparison, the legal-rational authority
that corresponds to most secular actors, and indeed international law itself,”
draws primarily on the “belief in the legality of enacted rules and the right of
those elevated to authority under such rules to issue commands.”® With this
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framework in mind, the narrative that explains the authoritative pull of human
rights and humanitarian law not only through their grounding in legal-rational
arguments but also through their emergence from the “distillation of religious
and cultural traditions” is interesting for transitional justice initiatives,” which
aim to redress violations of precisely such rights.>

Reliance on local religious elements as a strategy to lend special legitimacy
to transitional justice measures may carry particular weight in transitional
contexts, where claims are often made regarding the importance and need for
foreign resources and international structures, on the one hand, and local own-
ership, on the other. Post-authoritarian and post-conflict states are often char-
acterized by “severely underdeveloped economic and social institutions, wide-
spread scarcity of resources, and myriad competing needs;”* hence, foreign
funding and a certain reliance on international institutions are often necessary
to implement transitional justice mechanisms. At the same time, scholars and
practitioners of transitional justice have repeatedly emphasized that local par-
ticipation in and ownership of these processes are key to a society’s prospects
of coming to terms with its past.* Thus, religious actors’ support for and/or
involvement in truth commissions, domestic and international criminal pros-
ecutions, vetting programs, and institutional reforms that could be perceived
as foreign—at a conceptual level or due to external institutional and financial
backing—can prove instrumental. Indeed, Aaron P. Boesenecker and Leslie
Vinjamuri suggest that, in addition to civil society organizations, faith-based
actors can act as “norm adaptors” and are thus of crucial importance to embed-
ding an international (criminal) accountability norm in various contexts.

At the same time, one must be careful not to fetishize context—not least
because few contexts are untouched by outside influences, as “the forms of
lives we find around the world are already products of long histories of inter-
actions.” It would also be objectionable to accept cultural relativist demands
that misuse the discourse of contextuality to essentially deny certain rights
to victims or reject certain modes of accountability because they are “alien,”
thus bereaving victims of adequate redress. But does religious actors’ involve-
ment in transitional justice result in such scenarios, and, if so, should they be
involved? These are questions to which we shall return.

RELIGIOUS ACTORS AND ACCOUNTABILITY

Having previously focused on the religious in the expression religious nonstate
actors the analysis will now utilize the parallel between international law and
transitional justice to contrast their respective accounts of the nonstate element.
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The role of the state in international law, and in transitional justice, is cen-
tral. Yet, in recent years, the role of nonstate actors has occupied the minds
of many international lawyers—and appears as a trend in transitional justice
literature as well. Why so? In international law, pragmatic considerations
have led to a reassessment of entities that are not states. Whereas it is gener-
ally accepted that states remain the “fundamental or primary” legal subjects,
because they control territory in a stable and permanent manner and exer-
cise legislative and executive functions,* legal scholars also acknowledge that
today “there is not a single area of international law where law-making and
law-enforcement . . . has not been affected by ... [nonstate] actors.” In other
words, as nonstate actors appear to be everywhere, it is necessary to grasp
their doings and account for their growing importance in norm creation and
implementation.

A number of strategies have been pursued to include nonstate actors within
the framework of the international legal system. “Relativizing the subjects or
subjectivizing the actors””—one of the tried strategies—has proved difficult.
A subject of international law or an international legal person?® is that which
possesses international rights and obligations and has the capacity to bring
international claims to maintain such rights and to be subjected to claims for
breaches of its obligations.* The state, which conforms closely to this defini-
tion, has historically been portrayed as the sole subject of international law;
today it is regarded as the sole full subject.*® Indeed, some commentators have
critically noted that subjectivity is nothing more than the description of the
attributes of statehood > While intergovernmental organizations, such as the
UN, have been accepted as subjects,* this has occurred due to their strong links
with states, which set them up in the first place.® Hence, when other actors are
forced into the schemata of subjects (read: the schemata of states), unsurpris-
ingly they never quite fit.

Alternatively, Andrew Clapham has developed the “capacity approach,”
a method that extracts the capacity of nonstate actors to enjoy human rights
and carry obligations from treaty and customary international law and juris-
prudence.** This approach bypasses any discussion about an entity’s subjec-
tivity and the symbolism this status attaches®; the aim is to ensure an entity’s
accountability by parsing out its rights and obligations under international
law. Complementary to this pragmatic method is the reconceptualization of
international legal personality by Janne Nijman, who traces the initial use of
the concept to Gottfried Wilhelm Leibniz (1646—1716) and his intention to
accommodate the participation in international affairs of German princes (as
relative, not full sovereigns) in order to hold them accountable to positive and
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natural law.* In effect, Nijman unearthed the original meaning of international
legal personality as one which does not correspond to subjectivity as preemi-
nently embodied by the state; this latter meaning is a construction of later legal
positivist thought. As such, the reconceptualization or recuperation of the
original meaning of international legal personality may provide a theoretical
underpinning for the capacity approach.”

Regardless of which of the above-discussed paths is chosen, one has a
strong sense that the driving force behind such efforts to include nonstate enti-
ties in international law stems foremost from the need to clarify the account-
ability framework of these actors, specifically in contexts where they exercise
power and affect guarantees of human rights. This is usually predicated on an
understanding of accountability in a wide sense, certainly not limited to crimi-
nal punishment and not necessarily involving judicial proceedings.*®

Is the accountability motive mirrored in transitional justice literature and
practice? Criminal law scholarship on nonstate entities—in particular, works
dealing with armed groups—is abundant and relevant to transitional justice,
given that criminal justice is one of its important components, alongside
truth seeking, reparation, and initiatives aimed at ensuring non-recurrence.
For example, Fionnuala D. Ni Aoldin and Catherine O’Rourke capitalize on
precisely such scholarship in proposing alternatives to a state-oriented tran-
sitional justice framework that fails to satisfactorily address the accountability
of nonstate actors for gender violence in Colombia.*® A number of studies have
explored the topic of armed groups and reparations,* and a recent volume
edited by Sabine Michalowski examines the accountability of corporations.*
The concept of accountability that this last publication promotes is—rightly—
a broad one, not restricted to holding corporations to account solely through
criminal prosecution but also through reparation programs, truth processes,
and UN human rights mechanisms.

Beyond this, with regard to the field of transitional justice and its treatment
of nonstate actors, two observations can be made. First, the focus on nonstate
actors in transitional justice is at an incipient stage. In and of itself, this is not
surprising: the traditional approach to transitional justice developed largely
as a response to transitions in the Southern Cone of Latin America and was
mostly aimed at redressing gross human rights violations committed by an
authoritarian state—hence, it was generally acknowledged that the state with
its existing institutions could and should repair these violations through tran-
sitional justice measures. Much of the literature and practice, therefore, con-
centrated on improving state action. Yet even in such transitions, nonstate
actors, including religious leaders and organizations, were instrumental.+
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In post-conflict and conflict settings, where today transitional justice mea-
sures are frequently called on to operate, one would expect the presence and
role of nonstate actors to be heightened. Such contexts are often confronted
with state institutions that are weak or corrupt, with populations experienc-
ing mass poverty and marginalization, which in turn create the space for or,
rather, require the action of entities beyond the state; moreover, perpetrators
tend to be numerous and to involve an array of nonstate actors that will need
to be held accountable.® In such settings, the state-centric approach to transi-
tional justice appears somewhat frustrated; hence, while increasing the capac-
ity of the state remains vital, it may be insufficient in today’s reality.

Second, transitional justice literature on nonstate actors, while not vast,
does attempt to provide a more holistic picture of these entities by exploring
the roles they play in supporting or shaping the processes of redress of vio-
lations and the motivations for their actions. To illustrate, Elin Skar and Eric
Wiebelhaus-Brahm propose a multilevel framework for analyzing how domes-
tic and international actors operate within local, national, and transnational
environments; they argue that the type of actors that promote or obstruct
transitional justice significantly influences the type of initiatives adopted and
shapes their impact.** The suggested framework avoids an obsessive preoc-
cupation with retribution and provides valuable insights into an “agentic con-
structivism”# of transitional justice. With regard to religious actors, scholars
identify a variety of roles they have played in transitional justice, including
those of capacity builders, peace builders, legalists, pragmatists, and tradition-
alists,* as well as norm adaptors, norm makers, norm facilitators, and norm
reflectors. v

Returning to the issue of accountability, post-authoritarian contexts in
which transitional justice is implemented raise questions as to whether and
how to hold nonstate actors accountable through truth commissions, repa-
rations, and vetting, in addition to criminal prosecutions for past violations.
Post-conflict or mixed (post-conflict and post-authoritarian) contexts certainly
increase the pressure to find answers to these questions. While some impor-
tant work exists, research remains scarce when the panoply of nonstate actors
is considered—spanning, in addition to armed groups and corporations, inter-
national organizations, private military companies, NGOs, media outlets, and,
indeed, religious actors—and when accountability measures beyond criminal
prosecutions are considered.

A holistic understanding of the roles of nonstate actors in transitional jus-
tice would presumably benefit if these entities’ actions during the transition
were to be linked to their actions during the period to be redressed—ultimately
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this means that research will examine their roles in transitional justice through
the prism of their conduct and victimhood experience in the past and their
accountability (broadly understood). Likely, a more complete understanding
of the role of nonstate actors in transitional justice would be gained, including
their preferences for one mechanism over another or, contrarily, their silence
in the midst of such processes or obstruction thereof.

LINKING LEGITIMACY AND ACCOUNTABILITY: PAST AND PRESENT
ROLES OF RELIGIOUS ACTORS

To inquire whether and how the past roles of religious actors in periods of
repression or conflict have a bearing on their roles in transitional justice pro-
cesses and their motivations to pursue such roles, four case studies are exam-
ined. The selection of cases attempts to ensure a balance between older and
newer transitions, between post-authoritarian, post-conflict, and mixed
contexts, and among geographical regions. The first case depicts churches in
Romania in a post-authoritarian context: while the regime change occurred in
1989, various transitional justice initiatives of relevance for religious actors are
ongoing. The second looks at religious actors in post-conflict Rwanda, one of
the more mature transitions. The case of Solomon Islands offers an illustration
of a less explored transitional justice process in which religious actors played
an important role. Finally, having emerged from the Arab Spring, the cases of
Tunisia and Libya—examined here together—can be considered “newer” con-
texts, where transitional justice measures are currently being implemented.
While the entities examined here are diverse—churches, religious (women’s)
organizations, and political parties with a religious message—they have in
common a number of religious features and are united in their claim of special
legitimacy anchored in tradition or charisma; these common features justify
their treatment under the umbrella-term religious actors.

ROMANIA

The communist regime in Romania, installed in the aftermath of World War
I1, initially subjected the Romanian Orthodox Church to harsh repression. In
various episodes, clergy were arbitrarily arrested, imprisoned, sentenced to
forced labor, and at times killed; monasteries and monastic seminaries were
closed; and churches were demolished.* However, the self-proclaimed atheist
regime eventually recognized that the legitimacy of the Orthodox Church (the
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denomination of the vast majority of the population) could be instrumental-
ized to its benefit, and it proceeded to appoint directly in 1948 the head of the
church from among its own “faithful.”+ The result was, as Lavinia Stan and
Lucian Turcescu recall, “a modus vivendi which allowed the Church to be enlisted
as an unconditional supporter of communist policies in return for the gov-
ernment’s toleration of a certain level of ecclesiastical activity.”® The report
of the Presidential Commission for the Study of the Communist Dictatorship
in Romania (the Tismaneanu Report) confirms that the connections of the
Orthodox Church with the communist apparatus involved the patriarch’s “col-
laboration” with the Securitate, the regime’s repressive secret police.” Some
studies portray this collaboration as having been pervasive, with one estimat-
ing that 8o to 9o percent of the Orthodox clergy were recruited by the secret
police.s

Among the other religious actors that suffered persecution by the commu-
nist regime in Romania was the Greek Catholic Church.? The church was for-
mally dismantled in 1948, with hundreds of its priests and its entire leadership
arbitrarily imprisoned and its properties, including churches, nationalized and
then transferred by means of a legislative act to the Orthodox Church.

After the 1989 regime change, transitional justice demands in Romania
centered on three elements: disclosure of the names of informers and collabo-
rators with the former Securitate; condemnation of the communist past; and
restitution of property. The Greek Catholic Church became an agent of tran-
sitional justice insofar as it placed itself at the forefront of efforts of property
restitution. Faced with unwilling and incapable domestic legislative and justice
systems, and with failed negotiations with the Orthodox Church over the res-
titution of churches and other properties, the Greek Catholic Church sought
redress by appealing to the European Court of Human Rights. Norman Doe
estimates in a 2011 publication that more than 300 Romanian church property
claims were outstanding in Strasbourg,” several of which were introduced by
the Greek Catholic Church as applicant.

At the other end of the spectrum, the Orthodox Church opposed the tran-
sitional justice strategies pursued in Romania and, to the extent that it was
expected to deal with its own past, acted as a spoiler.*® Some illustrations are in
order. The 1997 legislative project that provided partial restitution of property
to the Greek Catholic Church and alternating services in some parishes with
the Orthodox Church was rejected by the leaders of the latter church; report-
edly, some Orthodox clergy “threatened civil war” if the bill were passed.”” In
1999, the Orthodox Church vehemently opposed a law ensuring access to the
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files of the former Securitate.”® In addition to permitting individuals to ask to
see their own files, the law provided that a government agency was to investi-
gate the files of public officials and other categories, including religious lead-
ers. A legislative amendment passed in later years that removed the agency’s
competence to review the files of religious leaders—hence effectively ensuring,
if not an amnesty for its members, then an amnesia regarding the role of the
Orthodox Church—was welcomed by the religious actor.” In 2006, upon the
publication of the Tismaneanu Report—which prompted an official “condem-
nation” of the Romanian communist regime by the Romanian president—the
Orthodox Church charged that the study’s chapter depicting church—state
relations during the communist period was biased, unscientific, and not in
accordance with historic truth.®

One avenue for exploring the reasons and logic behind the actions of the
Greek Catholic Church and the Romanian Orthodox Church during the tran-
sitional period is to analyze their respective roles in the transition in relation
to those during the authoritarian period. In other cases, it has been suggested
that the extent of a church’s autonomy from a repressive regime explains, to
a large measure, its role in the transitional period.® Additionally, religious
actors’ actions in transitional justice are said to be animated by a “political the-
ology,” most often that of reconciliation, which may be expressed as pleas for
forgiveness.*?

It is submitted here that autonomy (or lack thereof) is insufficiently pre-
cise as an explanatory variable, and the logic of reconciliation or forgiveness
may obscure a number of other interests. This chapter will examine instead
past conduct and accountability for such conduct as explanatory variables and
acknowledge that a host of other factors—which may conform to a logic of
forgiveness or may take the shape of more mundane interests—can be respon-
sible for an actor’s actions and positions toward transitional justice measures.
Furthermore, the chapter will explore whether a link may exist between the
accountability of religious actors and the legitimacy they can bring to transi-
tional justice processes.

The Greek Catholic Church in Romania, it should be recalled, was dis-
mantled, and its leadership was arbitrarily detained and ultimately physically
obliterated®; hence, strictly speaking, one cannot refer to its autonomy as a
variable®*—instead, its involvement in transitional justice efforts was driven by
its past victimization. At the same time, the church must (also) have been cog-
nizant of its economic interests, which were to be restored through property
restitution. Reconciliation may have been on the agenda of the Greek Catholic
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Church, and the church’s participation may well have been inspired by a logic
of forgiveness. Nevertheless, the championing role this actor assumed in prop-
erty restitution leads to the conclusion that, in its understanding, reconcilia-
tion was viewed as a complement to—not a substitute for—redress of the vio-
lations it had suffered and accountability of the Romanian authorities that had
perpetrated such abuse.

As for the Orthodox Church, its lack of autonomy fails to capture ade-
quately the complexity of the actor’s positions during the period of Romanian
authoritarianism—that of a victim of repression at the hands of the commu-
nist regime, beneficiary of the spoils of human rights violations (through the
transfer of property confiscated from other denominations), and possible
accomplice in violations given the extensive collaboration of its clergy with
the regime. Just as important, it fails to account for the triadic role the church
played during the lengthy transitional period in Romania, as memorializer-
opponent-spoiler. After 1989, the church was ready to memorialize its own
victimhood episodes in an attempt to explain or legitimize its accommodation
with the regime; yet it was reluctant to engage in property restitution, likely
due to the real harm this posed to its economic interests. It also objected vehe-
mently to the Tismaneanu Report’s disclosure of the extent of its collaboration
with the former regime—its fear may have been a loss of legitimacy.

Since 2006, when the Tismaneanu Report was released, the Orthodox
Church has not addressed its past wrongs at an institutional level (by, for
instance, vetting clerics who had been collaborators of the Securitate), nor
has it asked for forgiveness or expressed repentance as an institution. On the
whole, few individual clerics have confessed their collaboration with the for-
mer regime or subsequently asked their followers and the wider society for for-
giveness—despite the Orthodox dogma encouraging the confession of one’s
sins.% That it colluded with repressive tactics of the communist regime and
was not held accountable for such past conduct, in addition to its economic
interests, may explain the opposition of the Orthodox Church to transitional
justice initiatives.

It is interesting to note that opinion polls in Romania that show high lev-
els of trust in the church also portray a strong opposition to its “involvement”
in politics.®® Anecdotal evidence supports a positive correlation between this
societal opposition and the past unconditional support the Orthodox Church
gave to the communist regime. It could be that in the Romanian collective
memory, the church lacks the legitimacy to influence political life due to its
failure to deal with its own past.
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RWANDA

In considering the role of religious actors during the Rwandan genocide of 1994,
the jurisprudence of the International Criminal Tribunal for Rwanda (ICTR) can
serve as a starting point. In 2004, a pastor of the Seventh Day Adventist Church
who transported militias to a complex where they killed hundreds of Tutsi refu-
gees was sentenced to ten years’ imprisonment for aiding and abetting genocide
and for extermination as a crime against humanity.”” In 2006, a Catholic priest
was found to have actively participated in the destruction of his own church by
means of a bulldozer; at least 1,500 Tutsi who had sought refuge in the church
were killed. He was sentenced to life in prison after being found guilty of com-
mitting genocide and extermination as a crime against humanity.®®

Beyond these illustrations depicting the involvement of some religious
leaders in the conflict, studies suggest that churches have played a deeper,
structural role in the Rwandan genocide. Timothy Longman emphasizes the
churches’ colonial roots and that their missionaries imposed patterns of racial
and ethnic discrimination. Over the years, they have promoted a model of obe-
dience to authorities, be they the churches’ own agents or government author-
ities® which, in the words of David P. Gushee, amounted to an “unquestion-
ing submission.””® Missionaries, it is asserted, “showed through example that
Christianity allowed Machiavellian manipulations in the struggle for influence
and accepted ethnic discrimination.”” Longman submits that it was not only
the strong cooperation between church and state in Rwanda that explains why
religious actors became involved in the genocide, but also a never resolved
conflict within the churches between conservatives expounding a discrimina-
tory vision seeking to preserve personal benefits and progressive voices aim-
ing to democratize the institution.”> Reverend Roger W. Bowen has confirmed
this with reference to the Anglican Church:

Within the Church itself the mutual fears between Hutu and Tutsis
were not faced up and dealt with . . . It was hard for Tutsis to advance
in leadership while the hierarchy remained solidly Hutu. The issue,
which in the past in times of revival had been addressed so power-
fully, was allowed to remain unresolved . . . By and large, however, the
Church had allowed these ethnic tensions to continue unresolved, often
below the surface, until conditions occurred where the issue exploded
beyond their control in horrific violence. What happened in Rwanda is
a salutary reminder that the fear and pain preventing the Church from
addressing a painful tension within itself needs to be overcome if one is
to avoid the far more horrific consequences of not facing it.”»
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Since the genocide, Rwanda has pursued a number of transitional justice
measures, including prosecutions through the ICTR (established in 1994 by
the UN Security Council) and the gacaca courts (a traditional, community-
based court system reestablished by the government in 2005).” In addition
to the judicial response, constitutional reform and a series of other legislative
measures were adopted, and in 1999 the National Unity and Reconciliation
Commission was established to elaborate various programs aimed at recon-
ciliation.”> What roles did religious actors play in these initiatives? One author
notes that the Catholic, Anglican, and Presbyterian churches—all established
churches in Rwanda and otherwise powerful societal actors—have exercised
“starkly ... little influence on state-level efforts to deal with the past,” with their
involvement occurring mainly at the grassroots level.”

One means of understanding this apparent inconsistency is by approach-
ing it through the prism of the involvement of Rwandan churches in the geno-
cide, linking their roles in the conflict with those in the transition. Along these
lines, then, religious actors were present in state-sanctioned transitional jus-
tice efforts in the country but, often, on the bench of the accused. This was
the case, as we have seen above, with the ICTR proceedings as well as with
the gacaca system. Legislation regulating the gacaca courts designated leaders
within religious denominations as “Category I” defendants, alongside leaders
from political parties, the army, and militia who had committed genocide or
crimes against humanity, with the highest penalties reserved for them.” Such
emphasis on religious actors suggests that their deeds during the genocide
were perceived as both grave and pervasive; hence, the importance attached
by the state to establishing their accountability. Some of the actors themselves
felt it necessary to take responsibility for acts committed during the genocide;
the archbishop of Canterbury offered an apology on behalf of the Anglican
Church, and the Pope called for Catholic clergy “to have the courage to face the
consequences of their crimes.”” A certain introspection in the Catholic Church
is said to have occurred, but the lack of a public assessment of the institutional
accountability or an official apology may indicate, arguably, a “seamless conti-
nuity”” from its actions during the genocide to its behavior afterward.

Outside state-sanctioned transitional justice measures, religious actors
made numerous efforts to promote reconciliation at the grassroots level.
An illustration is the Interfaith Commission of Rwanda set up in 2003 by
Anglican Archbishop Emanuel Kolini and Sheikh Saleh Habimana, the mufti
of Rwanda. Among other things, the Commission entrusts development proj-
ects to genocide survivors, victims’ families, and released prisoners in order to
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enable cooperation among them and contribute to poverty eradication.® The
Catholic Relief Services and other NGOs have trained “justice and peace volun-
teers” to assist communities in trauma healing and conflict transformation.®
Also noteworthy is the work of religious actors with individuals who had been
convicted of or charged with genocide crimes, the focus of such projects being
on “repentance, confession, and facing criminal responsibility with a clear
conscience.”® These grassroots efforts may well support state-led transitional
justice efforts and function as catalysts for reconciliation in Rwanda.

Be that as it may, the involvement of established churches in the genocide
appears to have eroded their legitimacy, in particular, that of the Catholic
Church. Some reports claim that the number of followers of Islam grew after
the genocide, because “Muslims seemed to have given a good account of them-
selves during the massacres.”® Further, one factor said to have contributed to
the decline of the Catholic demographic (overwhelmingly predominant before
the genocide) and the important growth of new churches (Protestant, in par-
ticular Pentecostal) has been the return of Tutsi refugees,* who have report-
edly refused to “associate with the traditional church, which they said aided the
genocide.”®

Along these lines, the deficit in accountability for past conduct and ero-
sion of legitimacy may explain the disinclination of the state to call on reli-
gious actors to assume any visible position in the establishment or function-
ing of transitional justice mechanisms in Rwanda. Illustrating the link between
accountability (or lack thereof) and legitimacy (or lack thereof) is the legislation
establishing the gacaca courts, which explicitly excludes members of “leading
organs of .. . a religious confession” from membership in their organs.*

SOLOMON ISLANDS

In 1998, a violent conflict known as the “Tensions” erupted in Solomon
Islands. A British protectorate since 1893, Solomon Islands gained indepen-
dence in 1978. Colonial policies had contributed to massive migration from
Malaita and other islands to Guadalcanal, where development investment was
concentrated, a trend that continued after independence.®” A set of political,
social, and economic grievances by Guadalcanal natives related to land distri-
bution and registration remained unaddressed.® In 1998, armed groups, ini-
tially known as the Guadalcanal Revolutionary Army and later as the Isatabu
Freedom Movement, started a campaign of “threats and intimidation” that
included forced evictions of Malatian settlers in Guadalcanal.* In 2000, the
Malaita Eagle Force was formed and retaliated, allegedly with the support of
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police forces.*® Reports note that “civilians suffered abuses by all sides,” includ-
ing killings, abduction and illegal detention, torture and ill treatment, rape, the
recruitment of child soldiers, looting, and the destruction of property.” An
estimated 35,000 individuals (out of a total population of 408,000) were inter-
nally displaced by the conflict.”* In July 2003, the Regional Assistance Mission
to Solomon Islands (RAMSI), an Australian-led peacekeeping force, entered
the country at the request of the Solomon Islands government; the date repre-
sents the official end of the conflict.”

During the conflict, churches and women’s groups that typically conducted
their activity through church groups had shown, in the words of Amnesty
International, “an enormous capacity for providing practical help and emer-
gency relief to victims and their families.”* These activities sometimes exposed
their members to harassment by militants and led to their victimization,
including killings.>s Drawing on their strong organizational networks, these
groups filled a void left by a frail and corrupt state, providing social services,
including in the areas of education, health care, and food provision.”® Service
provision was used as an instrument of mediation while drawing on custom-
ary practices. Examples include the efforts of the Catholic Daughters of Mary
Immaculate Sisters, which brought food to fighters of opposing factions and
attempted to persuade them to stop fighting.””

Their efforts in the aftermath of the conflict can certainly be seen as a con-
tinuation of their support and mediation roles during the Tensions. Provision
of services by church and women’s groups continued, alongside grassroots
efforts for reconciliation and transitional justice. Elizabeth Snyder notes that
“the inadequacies of the state judicial system have intensified grassroots efforts
to deter violence, resolve conflict and enhance human rights” with women’s
organizations centered around church groups (such as the National Council
of Women, Women for Peace, and the Guadalcanal Women for Peace) being
at the forefront of these efforts.”® Their activities aimed to bridge commu-
nity, state, and international efforts. For instance, women assumed leadership
roles in disarmament initiatives and served on weapons collection commit-
tees under RAMSL.®® The Solomon Islands Christian Association (SICA), an
umbrella nongovernmental organization of Christian churches, championed
the establishment of a truth commission and held public consultations in
2002-3 to that effect.”*° However, with the arrival of RAMSI in 2003, the “law
and order” agenda, which it sought to pursue foremost through criminal pros-
ecutions, took center stage.'

Church groups in Solomon Islands blended strong and reliable

317



CISMAS

organizational structures with Christianity—“one of the few shared values in
an otherwise diverse, and frequently divided society”—creating an agenda that
focused on human rights and rule of law and a societal perception of women,
in particular, as truthful custodians of custom.* Importantly, their conduct
during the Tensions left them with an unblemished accountability record.
These cumulated characteristics maintained their strong perceived public
legitimacy during and after the Tensions and should have positioned them,
according to Louise Vella, as natural allies for the truth commission. Although
the truth commission was born from domestic church efforts, it failed to enlist
these groups as ongoing supporters—this created a perception that the com-
mission was “an arm of the government” (which was regarded as corrupt)
and divorced from civil society efforts.” In turn, this situation led to a lack of
local ownership by victims and the wider society. In the end, Vella suggests,
the commission failed to capitalize on the legitimacy and capacity of churches,
relying solely on the state for legitimation and implementation purposes.'*

It is interesting to note that, faced with the failure of the government to
make the truth commission’s final report public and, indeed, to implement its
recommendations, it was Terry Brown, a bishop, who released it to the press,
commenting, “It is not good enough to forgive the perpetrators and forget the
victims, which seems to be the approach of the government.”

TUNISIA AND LIBYA

During the Bourguiba and Ben Ali regimes in Tunisia and the Gaddafi regime
in Libya, individuals said to espouse Islamist ideologies were victimized and
their organizations largely excluded from political processes."° In Tunisia,
attempts by the Mouvement de Tendances Islamiques (MTI) to enter politics in
the 1980s were thwarted through arrests and imprisonment of its members.*”
During the Ben Ali era, although MTI changed its name to Ennahda to com-
ply with the law prohibiting political parties from having religious names, it
was not granted recognition as a party to stand in the 1989 elections.®® Monica
Marks notes that during this time “the threat of ‘terrorisme’ became a frequent
excuse for targeting political opponents, most commonly Islamist sympathiz-
ers,” many of whom were arbitrarily imprisoned and tortured in detention
and faced persecution on their release.®® Ennahda members reported the bru-
tal tactics employed by the police against them, including sodomization with
glass bottles and the rape of their wives, which they were subsequently forced
to watch on tape.™
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While Tunisia’s women'’s rights legislation was considered progressive
in the region and beyond," veiled women (who were perceived to embrace
Islamist ideologies merely because they wore the veil and irrespective of their
actual political views) were subjected to de jure and de facto discrimination.
Circular 108 of 1981 introduced by Bourguiba and enthusiastically enforced by
Ben Ali’s regime “prohibited access of those wearing a ‘sectarian dress’ (a refer-
ence to the veil, known as hijab) to government services.” As a consequence,
veiled women were deprived of educational and professional opportunities
and suffered violations of their socio-economic rights, in addition to violations
of their freedom of expression and their right to manifest religion.™

In Libya, reports of arbitrary arrests and imprisonment abound for the
period of Gaddafi’s rule (1969—2010). A 2009 press release by Human Rights
Watch, for instance, recalls that the trials of members of the Libyan Islamic
Fighting Group, a rebel group, were unfair for, among other reasons, a lack
of adequate access to lawyers.™ Torture and ill treatment in intelligence cen-
ters and detention facilities as well as extrajudicial executions are said have
been widespread.”> One of the “most notorious attacks on Libya’s Islamists”
occurred in June 1996 at the Abu Salim prison in Tripoli, a facility run by
Gaddafi’s Internal Security Agency."® Amnesty International collected a num-
ber of accounts from former prisoners and reported that riots had broken
out due to horrific detention conditions; despite ongoing negotiations, secu-
rity forces shot at some inmates who had been freed from their cells but were
trapped within the prison gates."” Sources estimate different numbers of those
killed in the riots ranging from tens to hundreds to over 1,200."% According to
the journalist Lindsey Hilsum, it was a protest staged by relatives of Abu Salim
victims in Benghazi that sparked the Libyan revolution in February 2011.

In the aftermath of their revolutions, both Tunisia and Libya considered
and embarked on a number of transitional justice initiatives. In both coun-
tries, high on the agenda of political parties described as Islamist were laws on
political exclusion (in Tunisia) and isolation (in Libya). This analysis acknowl-
edges that the political parties discussed here are somewhat different to previ-
ously examined religious actors—churches in Romania and Rwanda and reli-
gious (women'’s) groups in Solomon Islands. As political parties, these entities
naturally seek political power. Nonetheless, the religious discourse that they
espouse and their attempt to legitimize themselves by appeal to religion—
or, in Weberian terms, by drawing on traditional and charismatic grounds
as opposcd to legal-rational ones—justifies their inclusion in the category of
religious actors. As such, it is important to examine what specific transitional
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justice measures they have advocated and how these measures relate to their
political goals.

In Tunisia, political exclusion of individuals associated with the Ben Ali
regime gained momentum after the 2011 elections for the National Constituent
Assembly, which had been won by candidates representing Ennahda and
its coalition partners, the Congress for the Republic (CRP) and Ettakatol.’°
Four separate legislative drafts were proposed.” The November 2012 version
proposed by Ennahda envisaged barring members of the Rassemblement
Constitutionnel Démocratique (RDC), Ben Ali’s political party, and those
who called for his reelection in 2014 from standing in local and national elec-
tions and from civil service positions for ten years.”** The proposal’s criteria
for exclusion were party membership and (loose) affiliation with Ben Ali, as
opposed to individual responsibility for involvement or complicity in human
rights violations. It thus went beyond a vetting initiative that would seek to
pursue the legitimate aim of removing personnel responsible for gross human
rights violations and screening new candidates in an effort to ensure nonre-
currence—instead, it resembled a purge attempt. Thousands of individuals
would have been prevented from exercising their political rights, which would
likely have been in breach of Tunisia’s obligations under the International
Covenant on Civil and Political Rights and other human rights instruments.'+
The law, which ultimately was not adopted, could have also resulted in drain-
ing much-needed resources and expertise from the administration, as many
of those who would have been affected had clerical functions in the state
bureaucracy.’

A more recent attempt at barring from clected office individuals who were
part of the Ben Ali government and those who held positions of responsibility
in the RDC was included in article 167 of the draft electoral law.* This provi-
sion was time-bound insofar as it stipulated that its validity was to cease when
the transitional justice system (provided for in the 2013 transitional justice law)
was (fully) established, yet it also raised a number of concerns regarding due
process guarantees, respect for political rights, and proportionality.”” The
National Constituent Assembly failed to adopt the article in May 2014. The
Ennahda party, after strongly supporting similar exclusionary initiatives, was
split on this vote, with a considerable number of its delegates abstaining.™®

Yet again, linking the present role of a religious actor to its role dur-
ing the authoritarian regime offers a useful angle from which to understand
Ennahda’s pursuance of transitional justice measures in general and vetting
legislation specifically. Commentators identify victimhood as the key element
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driving Ennahda’s transitional justice efforts.’ Post-Ben Ali, one of the most
sought-after roles became that of “getting to decide who the victims are.”3° In
this respect, Ennahda, which, unlike religious actors in Romania, Rwanda, or
Solomon Islands, held governmental and legislative power during the transi-
tion, was in a position to shape and contribute directly to the adoption of spe-
cific transitional justice legislation. This facilitated the creation of a dominant
narrative that emphasized the victimhood of members and sympathizers of
Ennahda and obscured the suffering of other categories of victims, such as
those belonging to the leftist opposition or, indeed, those who had fought in
the revolution. In turn, Ennahda’s search for accountability for the treatment
of its members represented an attempt to strengthen its legitimacy and politi-
cal credentials.”™

At the same time, the “fragmentation among different categories of vic-
tims” through a dominant-victim narrative and policies aimed at disenfran-
chising scores of individuals affiliated with the former regime heightened both
political and societal polarization.** Ennahda’s split vote on article 167 may
have been an indication that some of its members understood the likely effects
of this provision and changed course so as to mitigate the perception that the
transitional justice measures it helped draft represented victor’s justice.

In Libya, the Political Isolation Law is a broadly worded act adopted by
the General National Congress (GNC) in May 2013. The act disqualifies for a
period of ten years individuals associated with the Gaddafi regime from hold-
ing public office, including governmental, legislative, administrative, and secu-
rity positions, as well as from positions in political parties, the judiciary, the
media, and universities; “isolated” categories include individuals who served
in leading political, administrative, diplomatic, and security positions, heads
of universities and student unions, and researchers at propaganda institu-
tions.™ Described as a draconian law, the act certainly resembles a purge. It
falls short of rule of law standards, and, in the words of the UN secretary-
general’s special representative on Libya, “Many of the criteria for exclusion
are arbitrary, far-reaching, at times vague, and are likely to violate the civil and
political rights of large numbers of individuals.”

The law’s adoption is said to have occurred as a result of sustained pres-
sure—including in the form of sieges of ministries—exercised by armed mili-
tias, most of which reportedly supported political forces with an Islamist ori-
entation;"” the Libyan wing of the Muslim Brotherhood was among the law’s
strongest supporters.’® Agreement appears to be widespread among a variety
of observers that “Islamist parties” that had been excluded from the Gaddafi
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regime stood to benefit most from its exclusionary measures.” In this sense,
victimhood was used as a means to achieve political gains. According to
Wiebelhaus-Brahm,

The law seems intended to curb the influence of successful politicians,
many of whom were part of Qaddafl’s regime at some point. The mech-
anism to replace banned parliamentarians benefits Islamist groups,
whose representatives were runners-up in many districts. Thus far,
retributive justice in Libya has been about settling old scores and has
undermined the development of credible political institutions.+

It is difficult to establish a correlation and, even less, causality between the
instrumentalization of victimhood in the form of exclusionary policies and
the Islamist forces’ devastating loss at the ballot box in the 2014 elections; cer-
tainly many other factors contributed to the election results.'** One may none-
theless legitimately inquire whether the exclusionary agenda has backfired. At
the most basic level, the large number of individuals who found themselves
among the isolated categories would not have voted for the Islamist parties.
Others may have been disinclined to do so because they would have perceived
these policies to be nothing more than victor’s justice leading thus to a loss of
legitimacy for these parties.

The Tunisian and Libyan contexts are not equivalent, and the religious
actors involved in transitional justice in the two countries are certainly not
identical in actions or rationale of actions. The review of their respective exclu-
sionary “vetting” initiatives, however, reveals that the goal of these policies was
predominately retributive, as opposed to preventive or restorative. While in
Tunisia reconciliation continues to be an important topic,"** the political exclu-
sion proposals showed few signs of having been drafted with a reconciliatory
model in mind. This was clearly the case for Libya’s Political Isolation Law.

Against this background, however, it would be erroneous to charge reli-
gious actors embracing Islam with a preference for retributive measures and a
disinclination toward reconciliation or forgiveness. On the contrary, scholars
have argued that a logic of forgiveness similar to Christianity’s is present in
Islam."s

Beyond this, one can look to the military and secular regime that came to
power in Egypt in July 2013 as a possible comparison. The new regime imposed
in 2014 a mass death penalty on 1,212 supporters of former Egyptian President
Mohamed Morsi, who was affiliated with the Muslim Brotherhood. The retrib-
utive character of the “vetting” laws in Tunisia and Libya pales in comparison
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to these death sentences, which were likened to “a political trial carried out in
haste with the aim of eradicating political opposition rather than establishing
the guilt of perpetrators on a well-founded basis of law.”+

What is suggested here is that while religion was present in the makeup of
Tunisian and Libyan societies and likely also responsible for certain cleavages,
the religious nature of the examined political parties fails to account for their
decision to pursue transitional justice and certainly fails to explain the particu-
lar form that these measures took. Much rather, it is the treatment to which
these groups had been subjected by the former regimes and, incontestably, the
political ends they sought to obtain by instrumentalizing their victimhood
that are the explanatory factors for their support of particular transitional jus-
tice measures.

Even if only in relation to the five sample case studies examined here, two
points hold true. First, the involvement of a religious actor in rights abuses or,
conversely, its experience as a target of violations in the period of repression
or conflict, and whether the religious entity and other perpetrators were held
accountable can be considered explanatory variables for the role it assumes in
transitional justice or, indeed, the lack of such a role. Second, without denying
that reconciliation or forgiveness may drive a religious actor’s involvement in
transitional justice, more directly political goals and economic interests may
equally motivate them.

SHOULD RELIGIOUS ACTORS “ACT" IN TRANSITIONAL JUSTICE?

In answering the question of whether religious actors should be called on to
“act” in transitional justice, the chapter must engage critically with some of the
perceived drawbacks of their involvement. It is useful to revert to the leitmotiv
parallel between the relationship of religion and international law and that of
religious actors and transitional justice.

A first objection raised by some international lawyers to “immixtures”
of religion and law can be termed the legality argument. According to this
view, the establishment of international law as “law proper” resulted from its
conscious separation from religion;'# accordingly, international law is law
because states consent to it by means of treaty or custom and because it can
be rationally discerned from general principles and case law, irrespective of its
roots in natural law and its seminal relationship to religion.** When applied
to transitional justice, the legality argument carries some force. Over the past
20—30 years, a comprehensive conception of transitional justice has been
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articulated, one that is increasingly grounded in legal instruments.# This “new
law” of transitional justice relies cumulatively on international human rights
law, humanitarian law, and criminal law.*® Hence, seeking the truth, pursu-
ing criminal prosecutions, making efforts to repair victims, and, to a certain
extent, enacting institutional reforms are today binding legal obligations.'#
Moral, religious, and other grounds would thus represent additional impetuses
for pursing transitional justice. Yet, even at a commonsensical level, one can
surely understand that by calling on religious actors to strengthen the legiti-
macy of transitional justice or, indeed, international law in various cultural
contexts, a de-legalization (or a de-secularization, if it is admitted that both
disciplines are secular ones)" is not intended: the source of the legitimacy of
transitional justice and international law will not come to be based primarily
on tradition or charisma through the mere presence of such actors.

A second reason for the insistence on the separation of law and religion
draws on historical awareness of religious wars; a neutrality argument emerges
whereby if the law is to ensure equality and nondiscrimination in today’s multi-
religious and multicultural world it must rest on secular foundations.” This
argument may be particularly relevant for transitional justice contexts in which
societies have experienced conflict across religious lines or where a secular—
religious cleavage exists, given that the operational involvement of religious
actors in formal transitional justice mechanisms may raise tensions by, for
instance, reinforcing such cleavages.* Their involvement may, however—as
argued by some in reference to grassroots initiatives in Bosnia—assuage cer-
tain religious tensions and legitimize (personal) reconciliation when religious
leaders of opposing parties seek to work together.’

From a legal point of view, a certain religious neutrality of the work of
transitional justice mechanisms is warranted. It may be relevant to recall the
case of Amnesty International, Comité Loosli Bachelard, Lawyers Committee for Human
Rights, Association of Members of the Episcopal Conference of East Africav. Sudan. In
that case, the African Commission on Human and Peoples’ Rights found that
non-Muslims and Muslims alike have the right to trial in nonreligious courts
if they so choose,* a finding that appeared to flow both from the guarantee of
a fair trial and the right to religious freedom.® The Commission’s view would
certainly be salient in relation to criminal prosecutions of alleged perpetra-
tors of past human rights and international humanitarian law violations, who
similarly should have the right to be tried by non-religious courts. Beyond this,
when the proposition is embraced that all formal transitional justice mecha-
nisms should follow the rule of law,® which in its substantive form includes
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freedom of and from religion,’” one finds support for the argument that a
(predominantly) religious character of a truth commission’s sessions and its
religiously inspired findings may frustrate the rights of certain victims and
alleged perpetrators. A victim-centered approach to truth seeking would also
sanction a certain neutrality, as some victims may feel uncomfortable with
the religious contours of a truth commission.”® Even so, the mere presence of
religious actors in truth commissions would not, per se, vitiate the rule of law
requirement.

A third separationist claim could be called the denial/distortion of justice
argument, which points to the possibility that the involvement of religious
actors in transitional justice may result in a denial of justice or its distortion
toward certain “softer” forms. This argument has several strands. One suggests
that a logic of reconciliation grounded in forgiveness, which allegedly ani-
mates the actions of religious actors in transitional justice, could determine an
advocacy for amnesties. To the extent that these are amnesties that bar from
prosecution individuals that have allegedly committed war crimes, genocide,
crimes against humanity or gross violations of human rights, they would be
inconsistent with international law; if they frustrate the right of victims to
obtain a remedy and reparation, and the victims’ and society’s right to know
the truth, they may also fall short of legal requirements.’” While the rules of
non-international armed conflict'® permit amnesties, they do so in order to
“encourage a release at the end of hostilities for those detained or punished for
the mere fact of having participated in hostilities. [They do] not aim [provide]
an amnesty for those having violated international humanitarian law.”* Along
these lines and drawing on the etiological roots of the term, amnesties do not
aim to ensure forgiveness—religious, social, political, or otherwise—but rep-
resent a legal instrument through which a limited category of crimes are “for-
gotten” in the interest of societal integration.®

It should be clearly stated at this stage that religious actors are not the fore-
most promoters of amnesties; governments, and certainly secular ones, have
outdone religious actors in that regard by a considerable margin. Certainly,
religious entities have specifically advocated for amnesties in some cases,
such as in Mozambique and Sierra Leone," and in Uganda, where the Acholi
Religious Leaders Peace Initiative reportedly regarded the Amnesty Act of 1999
(which entails a blanket amnesty) as its “moment of triumph.”* In the latter
case, the provision of amnesty was seen as the necessary fundament upon
which the religious actor could build a “systematic advocacy for peace through
sensitization campaigns conducted at all levels of society.”
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In other contexts, religious entities have approached amnesties very differ-
ently. In El Salvador, for example, various Catholic entities have disagreed on
the issue of granting amnesty. The Tutela Legal del Arzobispado, the legal aid
office set up in 1977 by archbishop Oscar Romero to systematically document
rights violations in El Salvador, including during the civil war, lodged the EI
Mozote Massacre case with the Inter-American system . As a result, in 2012 the
Inter-American Court of Human Rights held that the amnesty law which was
in force in El Salvador since 1993 was “evident[ly] incompatible” with inter-
national law, and asked the authorities to investigate, prosecute, and punish
those responsible for grave human rights violations.**® In 2013, however, the
current archbishop of San Salvador abruptly closed down Tutela Legal; he had
previously spoken in favor of the amnesty law as “the most appropriate mech-
anism” for preserving the peace.'” In still other contexts, religious nonstate
entities have openly worked to discourage amnesties. In Solomon Islands, for
instance, SICA has condemned blanket amnesties while explicitly promoting
truth and reconciliation.'*®

A related strand of opinion suggests that the logic of reconciliation and
forgiveness espoused by numerous religions skews or distorts the type of
accountability sought by religious actors toward restorative forms of justice,
as opposed to retributive ones. This, in turn, is said to translate into the pref-
erence of religious entities for truth commissions,' although sometimes the
causality appears to be inversed and the preference for truth-seeking mecha-
nisms is taken as evidence of their logic of forgiveness or reconciliation.” It is
statistically correct to observe that religious actors have been involved more
often in truth commissions than in other transitional justice mechanisms,
but part of the reason behind this may be more mundane: priests, ministers,
imams, and rabbis can be more easily accommodated by truth commissions as
commissioners or capacity builders than on the bench or at the bar in criminal
proceedings.”

The preference for truth commissions could become problematic from
a legal point of view only if religious actors pursue them as an exclusion-
ary strategy—that is, at the expense of other transitional justice measures.”*
Perhaps the more pressing problem, as identified by some, refers to tensions
between religious actors and human rights advocates, who are often said to
embrace a logic of liberal legalism and prefer to pursue criminal prosecu-
tions.” However, the panoply of rights underpinning transitional justice today
requires a comprehensive or integrated framework that includes, in addition to
prosecution, truth seeking, reparations, and institutional reforms.” While the
retributivist approach may still be overly influential, this integrated framework
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is setting the stage for a rebalancing between retribution and restoration and
should function as a check on the actions of religious actors, human rights
organizations, and, indeed, states.

Several of the case studies in this chapter offer examples of transitions
where religious actors advocate or pursue more retributive forms of justice
or, indeed, act against the interest of any form of justice, and such actions are
grounded not necessarily in religious forgiveness but in less “sacred” interests,
such as economic or political ones. In some cases, the skewing of justice may
hold true, but this is because of an element more resembling revenge than for-
giveness—as has seemingly become apparent in respect to the exclusion and
isolation laws in Tunisia and Libya.

Although the legality, neutrality, and denial/distortion of justice arguments
regarding the interaction of religion and international law, discussed above,
hold some—albeit limited—merit, this chapter has shown how these concerns
and objections can be addressed or even invalidated in the context of transi-
tional justice.

Finally, it is important to take a step back and examine the very question
asked in this part of the study— whether religious actors should act in transi-
tional justice. Zinaida Miller portrays transitional justice as a “definitional pro-
ject explaining who has been silenced by delineating who may now speak.””s
She contends that “[d]espite its claims to exposure, revelation and memo-
rialization, the project of transitional justice may simultaneously perpetu-
ate invisibility and silence.””® In embracing this understanding, one should
acknowledge that (international) lawyers are not the gatekeepers of the system,
although they “tend to be represented [in transitional justice processes] with a
relatively strong voice (often backed up by institutional power and money).”””
Much rather, a plurality of actors are, and will have to be, involved in transi-
tional justice processes if these measures are to assist in the pursuit of redress-
ing violations and in facilitating the (re)establishment of the rule of law and of
a measure of reconciliation.

Instead of offering a normative answer to the question of whether religious
actors should be allowed to participate, much rather the analysis in this chapter
provides evidence that they will often be present in transitional justice in vari-
ous roles; yet, if they lack accountability for their own deeds during repression
or conflict, their capacity to lend legitimacy to transitional justice processes
is doubtful, and so is their active presence. As such, it is the accountability of
religious actors which sets the limit of their involvement in transitional justice
as a measure of effectiveness.
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CONCLUSION

Scholars of transitional justice, unlike much of international law scholarship,
have grasped the importance of religious actors as actors and have avoided the
pitfall of proposing incompatibility scenarios between their own field and reli-
gion. They have understood that religious nonstate actors are agents that pro-
vide religious and social interpretations that can underpin but also frustrate
transitional justice processes in various contexts. Their underpinning can refer
to the provision of capacity (in particular, in scenarios where states are weak)
and to the transfer of legitimacy (including when official institutions are not
trusted by the public either because they are perceived as corrupt or foreign).
This chapter ultimately ties into this tradition of the agency of religious actors.

The chapter has explored the full panoply of interpretations that religious
actors may offer—beyond those related to reconciliation or forgiveness—by
linking the reasons for such interpretations to the roles they themselves played
in the period from which transitional justice aims to make a transition. It
found that the roles of religious actors in repression or conflict, as victims of,
complicit in, or perpetrators of abuse, will likely affect the roles they assume
in transitional justice processes as advocates, agents, or spoilers thereof or,
indeed, their absence from such initiatives. The linking of the period to be
redressed to the period of redress also suggests that the roles of religious enti-
ties in the former may influence the form of justice they pursue and the pre-
cise measures they advocate, which may include truth-seeking initiatives, but
also criminal prosecutions, vetting, and property restitution. This linking of
periods also reveals that, in addition to a religious logic of forgiveness, more
mundane aspects, such as economic and political interests, may drive religious
actors’ actions in transitional justice contexts.

Last, in a rejoinder on legitimacy it can be concluded that at stake is not a
one-sided process of legitimation—that of transitional justice with the assis-
tance of religious entities—but a dual process whereby religious actors are per-
ceived as legitimate, or not, by reference not only to their religious integrity
but also in terms of their own adherence to human rights and humanitarian
law standards. This also holds in the aftermath of authoritarianism and con-
flict. The accountability of religious actors for their own actions during the
period of repression or conflict is perhaps the most important variable to be
considered when evaluating whether the involvement of such actors can result
in a transfer of legitimacy to transitional justice mechanisms.
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