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This response to the call for input into the Special Rapporteur’s fourth thematic report focuses on two thematic issues: a) reducing and managing prisoner deaths and b) lessons from the COVID-19 pandemic.

A. Prisoner Deaths

Prisoner mortality rates are up to 50% higher than in the community, forming a global human rights and health equity concern, and producing tremendous harms and costs. Doctor Tidball-Binz recently argued that ‘while prisons remain, the lives of prisoners should be regarded as precious, and the loss of life seen as a tragedy for which the State is, prima facie, responsible’.[footnoteRef:1] Illustrating the ‘tip of the iceberg,’ prisoner fatalities indicate the state of rights, health and safety within prison systems. Existing approaches disguise the scale of the issue, invisibilise prisoner characteristics and mask the circumstances of deaths.  [1:  ‘Deaths in Prison’, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, A/HRC/53/29, 18 April 2023, para. 72.] 


1. Data

In 2019, the UN Human Rights Council recommended that States create systems to collect, compile and analyse data on prisoner deaths.[footnoteRef:2] Despite this, it is simply not known how many prisoners die each year around the world.[footnoteRef:3] Prisoner deaths remain a ‘blind spot’ with national data often being absent or highly unreliable.[footnoteRef:4] This data deficit hinders the development of evidence-based policies and practices and the allocation of resources to prevent premature prisoner deaths. In a recent article, Philippa Tomczak and I advanced rights-informed tenets to improve prisoner death data systems so as to better understand and ultimately reduce prisoner deaths.[footnoteRef:5] [2:  ‘Human Rights in the administration of justice’ (A/HRC/RES/42/11) 26 September 2019, para. 8.]  [3:  P. Tomczak and R. Mulgrew, ‘Making prisoner deaths visible: towards a new epistemological approach’ (2023) 4(1) Incarceration 1-21. ]  [4:  Penal Reform International and prisonDEATH, Deaths in prison: Examining causes, responses and prevention of deaths in prison worldwide, 2022 at 5.]  [5:  P. Tomczak and R. Mulgrew, ‘Making prisoner deaths visible: towards a new epistemological approach’ (2023) 4(1) Incarceration 1-21.] 

Tenets for Prisoner Death Data

1. Prisoner death data should be comprehensive
i) count prisoners who die, not only deaths occurring within prison facilities and 
ii) indicate how prisoners died by reporting detailed, distinct, specific and verified manners 
of death

2. Prisoner death data should be disaggregated 
Indicate which prisoners died by including a range of rights-required identifiers such as gender (identity), race, ethnicity, age, sexuality, disability and legal status

3. Prisoner death data should be contextualised 
Indicate who and what was involved in the death by adding descriptive tags. 
Were drugs, sexual violence, restraints or weapons involved? Where did the death occur and 
who was responsible? Were mass fatalities or mass perpetrators involved?


















Our findings and recommendations were included in the UN Special Rapporteur on Extrajudicial, Summary and Arbitrary Executions 2023 Report on ‘Deaths in Prisons’ to the Human Rights Council in relation to the discussion of prisoner death data (see A/HRC/53/29, section D and recommendation r). For further insights into how these arguments related to UN Statistics on mortality in prisons specifically– see the full article here.

2. Understanding causes[footnoteRef:6] [6:  R. Mulgrew, ‘Prisoners Lives Cut Short: The Need to Address Structural, Societal and Environmental factors to reduce preventable prisoner deaths’ (2023) 23(2) Human Rights Law Review 1-25.] 

In 2019, the UN High Commissioner for Human Rights stressed that the issue of prisoner deaths was one of the most ‘important challenges pertaining to the protection of persons deprived of their liberty’.[footnoteRef:7] This report built upon the UN Secretary General’s 2013 report which highlighted the wide range of factors that contribute to prisoner deaths: a lack of staff control, violence against prisoners, riots, prison unrest and staff strikes as well as a lack of food, basic healthcare and unsanitary conditions.[footnoteRef:8] Attention was also drawn to the detrimental impact of insufficient funding, overcrowding and corruption on prison security.[footnoteRef:9] This report concluded with a call for the ‘further in-depth analysis of the underlying problems and structural shortcomings’ related to deaths in detention.[footnoteRef:10]  [7:  Report of the UN High Commissioner for Human Rights to the UN General Assembly, ‘Human Rights in the Administration of Justice’ A/HRC/42/20, 21 August 2019, para. 2.]  [8:  Report of the Secretary-General, to the UN General Assembly,’ Human rights in the administration of justice: analysis of the international legal and institutional framework for the protection of persons deprived of their liberty’ A/68/261, 5 August 2013, para. 653]  [9:  Ibid, para. 55.]  [10:  Ibid, para. 65.] 

Yet in 2023, a UN Special Rapporteur had to again warn that ‘prisoners are … dying needlessly’ in a ‘silent global tragedy’.[footnoteRef:11] Yet, pursuant to the right to life, the prohibition on torture and the duty to respect the dignity of prisoners, States are subject to a heightened obligation to protect the lives of persons they deprive of liberty.[footnoteRef:12] States are obliged to prevent deaths by suicide and protect prisoners from violence.[footnoteRef:13] Despite these obligations, the number of preventable deaths are rising: mortality rates in prisons can be up to 50% higher than in the community.[footnoteRef:14] It is crucially important that detaining authorities understand the causes of, and means to prevent, prisoner deaths. A failure to understand the factors contributing to prisoner deaths hinders action and reduces opportunities to safeguard. Preventability depends on the identification of the full range of factors contributing to premature prisoner deaths. [11:  ‘Deaths in Prison’, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions (A/HRC/53/29) 18 April 2023, para. 2.]  [12:  See Articles 2 and 3 and European Convention on Human Rights (ECHR) 1953, 213 UNTS 221 (hereafter ECHR); Article 2(1) EU Charter of Fundamental Rights 2012 C 326/02; Rule 72(1) European Prison Rules; Human Rights Committee, General Comment No 36 (2018) on Article 6: The Right to Life, para 25.]  [13:  See Human Rights Committee, General Comment No 36 (2018) on Article 6: The Right to Life, para 25; General Comment No 3 (2015) on the African Charter of Human and People’s Rights: the Right to Life (Article 4), para 36.]  [14:  UNOHCHR (2019) Human rights in the administration of justice. A/HRC/42/20, 9.] 

My 2023 article on prisoner deaths provides a rights-informed examination of the structural (prison system), societal (national) and environmental (transnational) factors that can contribute to preventable prisoner deaths.[footnoteRef:15] It focuses on two leading types of prisoner deaths – natural deaths and violent deaths.  The sections focused on each type of death set out the rights framework governing State obligations to prevent such deaths, followed by a critical examination of the structural factors contributing to such deaths. The article then proceeds to discuss the inter-play between structural and societal factors in prisoner deaths, and show that environmental and transnational factors increasingly pose serious threats to prisoners’ mortality. The article concludes with recommendations for measures to enhance the effectiveness of prisoner death reduction strategies. The paper finds that the easily stated and substantiated obligation to protect prisoners from avoidable deaths, is not being (sufficiently) respected in practice. Further, the individual and cumulative impact of structural, societal and environmental factors related to natural and violent prisoner deaths are creating dangerous and life-threatening custodial environments.  [15:  R. Mulgrew, ‘Prisoners Lives Cut Short: The Need to Address Structural, Societal and Environmental Factors to Reduce Preventable Prisoner Deaths’ (2023) 23 Human Rights Law Review 1-25 at 21.] 

An analysis of European Committee for the Prevention of Torture findings and recommendations (and Government responses to these) in relation to prisoner suicide and prisoner deaths caused by inter-prisoner violence can be provided upon request.

3. Managing Terminal Illness
 
Given the greying of prisoner populations around the globe, it is also vitally important to consider how to manage non-preventable deaths in a prison context. Older populations result from ageing in prison, entering prison at older ages and the imposition of long determinate and indeterminate sentences of imprisonment. Human rights law obliges detaining authorities to ensure free access to end of-life healthcare to prisoners, of a standard equivalent to that available in the community. However, this care is often not available or possible to provide in the prison environment. Penal standards therefore advocate for the establishment of efficient judicial procedures to consider applications for compassionate release for terminally ill prisoners to facilitate treatment at home or in the community. Many national legal systems contain such laws and policies. They may include various forms of release (e.g medical parole, humanitarian early release) or the provision of hospice care within the prison or community. For a discussion of release models and their rights foundation – please see my recent article on Terminal Illness and Compassionate Release -  here. 

If you require further information on hospice care provision within prisons, and the pros and cons of using this approach, please contact me for a copy of unpublished research on the topic.


B. Covid- 19 Lessons[footnoteRef:16] [16:  For further details see R. Mulgrew, ‘International prisoners and the pandemic: seeking release, improved conditions and family contact before international criminal courts’ in F. Dünkel, S. Harrendorf and D. Van Zyl Smit The Impact of Covid-19 on Prison Conditions and Penal Policy (Routledge, 2022) 581-595; R. Mulgrew and D. van Zyl Smit, ‘International Human Rights and COVID-19 in Prisons: Medical Isolation and Independent Oversight’ in F. Dünkel, S. Harrendorf and D. Van Zyl Smit The Impact of Covid-19 on Prison Conditions and Penal Policy (Routledge, 2022) 596-606.] 


At the outset of the pandemic, the SPT emphasised that ‘the prohibition of torture and other cruel, inhuman or degrading treatment or punishment cannot be derogated from, even during exceptional circumstances and emergencies that threaten the life of the nation’.[footnoteRef:17] What emerged from the COVID-19 pandemic was that restrictions to prison regimes implemented in relation to global pandemics must be necessary, evidence-based, proportionate to the health emergency, non-arbitrary, respectful of human dignity, have a legal basis and be restricted in time.[footnoteRef:18] This section explores two themes: isolation and independent oversight. [17:  SPT, Advice of the Sub-Committee to States Parties and national preventative mechanisms relating to the coronavirus disease (COVID-19) pandemic, CAT/OP/10,  April 2020, para. 5. ]  [18:  CPT, Statement of Principles relating to the treatment of persons deprived of their liberty in the context of the coronavirus disease (COVID-19) pandemic, CPT/Inf(2020)13, 20 March 2020, para. 4; SPT, Advice of the Sub-Committee to States Parties and national preventative mechanisms relating to the coronavirus disease (COVID-19) pandemic, CAT/OP/10,  April 2020; UNODC, WHO UNAIDS and OHCHR, Joint Statement on COVID-19 in prisons, and other closed settings, 13 May 2020.] 


1. Isolation

The pandemic resulted in many prisoners being subjected to reduced regimes and de facto isolation. Sensitive management of the required balance between public health requirements and protection of fundamental rights was required. Recent revisions of international penal standards have resulted in clear recognition that separation from other prisoners without meaningful contact for 2 hours per day constitutes solitary confinement,[footnoteRef:19] and that prolonged or indefinite solitary confinement constitutes inhuman or degrading treatment, and potentially torture. Prolonged solitary confinement is defined by the Nelson Mandela Rules as 15 or more consecutive days.[footnoteRef:20]  [19:  Rule 44 Nelson Mandela Rules. ]  [20:  Rule 43 Nelson Mandela Rules. See also Rules 53A and 60 of the 2020 revised European Prison Rules.  ] 


To prevent medical isolation constituting solitary confinement, it is crucially important that efforts be made to ensure access to meaningful human contact. Ways to operationalise this requirement can be found in the Essex Paper (No. 3)[footnoteRef:21] and include ensuring [21:  See Essex paper 3: Initial Guidance on the interpretation and implementation of the UN Nelson Mandela Rules, 2017, 88-9.] 


· An adequate amount and quality of social interaction
· Psychological stimulation required for mental health and well-being
· Face-to-face and direct contact without barriers
· More than fleeting or incidental contact that can facilitate empathetic interpersonal communication
· Contact beyond that provided by prison routine, investigations or medical necessity

In other words, contact should facilitate sustained and genuine social interaction, that is not mediated or abrupt.[footnoteRef:22] Further, the focus is not only on the quantity of interactions but also on their quality. It is important that prison services develop procedures and training for staff to ensure this contact is provided (and recorded) to prevent separation becoming classified as solitary confinement. [22:  B. Naylor and S. Shalev, ‘Solitary Confinement and the Meaning of ‘Meaningful Human Contact’ in Herrera and Haeck (eds) Human Rights Behind Bars (Springer, 2022) 293-318.] 


It must be questioned whether the isolation of prisoners in singular cells is the best strategy in the context of a pandemic. Infected prisoners could be housed with other infected prisoners. Further quarantine should only be used for prisoners with an unknown infection status. Once the status is known (following testing), the appropriate allocation or accommodation decision can be made. These recommendations were supported in the policy positions adopted by the UN Office of Drugs and Crime[footnoteRef:23] and the Council of Europe’s Council for Penological Cooperation[footnoteRef:24] during the pandemic. They further highlighted the need to ensure family contact and to facilitate the ongoing access of external oversight bodies. [23:  UNODC, Position Paper Covid-19 Preparedness and responses in prison, 31 March 2020 .]  [24:  Council of Europe, Follow-up Covid-19 Related Statement by the PC-CP Working Group, 14 October 2020.] 


Family Contact
One of the most significant restrictions introduced in prisons in response to COVID-19 was the suspension of visits, further impacting the levels of isolation experienced by prisoners. Various means were introduced to overcome this and alleviate the detrimental impact of the prohibition on physical visits – including increased access to spiritual visits, the use of videoconferencing, and increased opportunities for communication by phone, email and receipt of videos from loved ones. Security issues can be overcome by using time-limited calls, software restrictions and the sue of secure computers in designated rooms. Mitigation strategies focused on the provision of increased means and opportunities for communication with the outside world

Not all of these methods will be available, and the digital divide will clearly limit their accessibility. Where they are available however, care mut be taken that these additional, supplementary means do not replace face-to-face visits in the long term. Further while family contact can be restricted in exceptional circumstances for a limited period, it cannot be prohibited.[footnoteRef:25] It is crucial that if ‘stricter internal regimes’ are in operation, ‘there should be enhanced, not reduced, external contact’.[footnoteRef:26] The requirement to ensure restrictions are lifted as soon as they are no longer necessary is particularly impact to limitations on contact with the outside world.[footnoteRef:27] [25:  WHO, Preparedness, prevention and control of COVID-19 in prisons and other places of detention, Interim Guidance, 15 March 2020 (Geneva) at 5; Rules 44(3), 58(1) and 106 Nelson Mandela Rules. ]  [26:  M. Evans, ‘Advice of the SPT to States Parties and NPMs relating to the Coronavirus’ in ICPA, Adapting to Covid-19: Prison Oversight and Monitoring during a Pandemic (Brussels; April 2020) at 11. ]  [27:  CPT, Follow-up Statement regarding the situation of persons deprived of their liberty in the context of the ongoing COVID-19 pandemic, CPT/Inf(2020)21, 9 July 2020.  ] 


2. Oversight

In March 2020, the WHO categorically stated that the COVID-19 pandemic could not be used as a ‘justification for objecting to external inspection of prisons and other places of detention by independent international or national bodies whose mandate it is to prevent torture’.[footnoteRef:28] [28:  WHO, Preparedness, prevention and control of COVID-19 in prisons and other places of detention, Interim Guidance, 15 March 2020 (Geneva).] 


OPCAT and the ECPT do allow states to prevent visits in narrowly defined circumstances. Under Article 14(2) OPCAT sates may only object to a visit on urgent and compelling grounds that include national defence, public safety, natural disasters and serious disorder. However, these grounds may only be relied upon to ‘temporarily prevent’ the visit. This provision should not be used to justify a complete ban on visits. Though it has been argued that this provision did not extend to NPMs, the SPT itself noted that the provision implied that NPM visits could also be temporarily restricted on this ground.[footnoteRef:29] [29:  SPT, Advice of the Sub-Committee to States Parties and national preventative mechanisms relating to the coronavirus disease (COVID-19) pandemic, CAT/OP/10,  April 2020, para. 11.] 


Under Article 9(1) ECPT, states can in exceptional circumstances make representations against a visit by the CPT to a particular place at a particular time on specified grounds, which include the medical condition of prisoners. However, during the pandemic, the CPT communicated directly with states to highlight that monitoring remained an essential safeguard against ill-treatment, and further that all states should continue to grant access to all places of detention including where persons are kept in quarantine.[footnoteRef:30] [30:  CPT, Statement of Principles relating to the treatment of persons deprived of their liberty in the context of the coronavirus disease (COVID-19) pandemic, CPT/Inf(2020)13, 20 March 2020, para. 10.] 


The closing of national borders and the cessation of international travel resulted in both the SPT and CPT suspending their programme of visits in the earlier stages of the pandemic. Many NPMs were forced to do the same due to national regulations but also to uphold the fundamentally important ‘do no harm’ principle. Without access to PPE, the impossibility of social distancing within overcrowded prisons and the absence of hygiene facilities were all relevant considerations. 
Rather than suspending visits, the SPT recommended the continuation of visits with adapted working methods, as it felt that visits had assumed greater importance given the potential exposure of prisoners to ill-treatment as a consequence of public health measures. The SPT therefore urged NPMs to continue to conduct monitoring visits, while respecting public health requirements and limitations on their methods.[footnoteRef:31] [31:  SPT, Advice of the Sub-Committee to States Parties and national preventative mechanisms relating to the coronavirus disease (COVID-19) pandemic, CAT/OP/10,  April 2020, para. 7.] 


The ‘do no harm’ principle was now of cardinal importance to reduce the risk of inspection teams becoming ‘vectors’ of infection.[footnoteRef:32] To operationalise this principle, monitoring bodies could take [32:  M. Kelly, ‘Respecting the human rights of detainees during the coronavirus pandemic: A new statement of principles by the CPT’ in ICPA, Adapting to Covid-19: Prison Oversight and Monitoring during a Pandemic (Brussels; April 2020) 21. ] 

· Preventative measures prior to a visit (seek professional health advice, undergo medical examinations, ensure participation in monitoring teams was voluntary), and
· Proactive measures during visits (use of PPE, conduct interviews using barriers and/or social distancing).[footnoteRef:33] [33:  A. Muralt, ‘What does prison monitoring and oversight mean in times of COVID-19?’ in ICPA, Adapting to Covid-19: Prison Oversight and Monitoring during a Pandemic (Brussels; April 2020) 29-30.] 


Adapted and supplementary working methods were also advocated. Innovative methods to triangulate information and to minimise social contact while still offering effective opportunities for preventative engagement were developed during the pandemic, including
· Reliance on individual complaints,
· Direct phone and electronic (email, video-conferencing) communication with prisoners
· Engagement with third parties with access to prisoners (families, lawyers, NGOs) and recently released prisoners
· Use of technology – video footage of detention, remote access to files, virtual visits to prisons

In addition to these alternative means of acquiring the information that would usually be acquired during visits, inspection bodies also bolstered their preventative mandates through
· Online communication and dialogue with prison authorities to gain information about measures introduced
· Scrutiny of legal and policy measures and their human rights implications, and
· The provision of guidance and recommendations to prison authorities. 
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