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Responses to the Questionnaire titled: “Identifying, documenting, investigating and prosecuting crimes of sexual torture committed during war and armed conflicts, and rehabilitation for victims and survivors, from the Office of the High Commissioner for Human Rights who invited inputs and contributions to the report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment.

(i) Challenges, impediments and obstacles to effective identification, documentation, investigation and prosecution of crimes of sexual torture and related ill-treatment: 
As of recent history, Zambia has not been directly involved in armed conflict. As such, there is no documented evidence, report or records indicating effective identification, documentation, investigation, and prosecution of crimes related to sexual torture or ill-treatment in armed conflict in Zambia. While Zambia shares borders with countries experiencing armed conflicts, such as the Democratic Republic of Congo and Mozambique, there is a lack of statistical data demonstrating prosecution related to these crimes.

It is conceivable that victims of such crimes, including refugees, may seek refuge in Zambia. However, due to potential language barriers, cultural differences, or other challenges, there has been no formal identification or investigation of these victims by the National Prosecution Authority.

To address these issues, it is imperative that efforts should be made to enhance cross-border cooperation, increase awareness and training among law enforcement agencies and legal professionals, and strengthen support services for potential victims of sexual torture and related crimes who may seek refuge in Zambia. Additionally, collaboration with international organizations and neighboring countries could facilitate a more comprehensive response to these challenges.
(ii) Regulatory Frameworks- civilian and military codes:
Article 15 of the Constitution of Zambia provides individuals with protection against inhuman treatment. This right is absolute and prohibits any person from being subjected to torture, inhuman treatment, degrading punishment, or similar treatment, even during periods of armed conflict.

While the Constitution does not explicitly define "sexual torture" as a distinct offence, Zambia's legal framework encompasses broad provisions that outlaw torture in all its forms and manifestations. Although there is no specific offence called "torture" in the statutes, the existing laws comprehensively prohibit and penalise acts of torture, ensuring that perpetrators of such acts are held accountable under the law.

In practice, this means that any act of torture, including sexual torture or other forms of cruel, inhuman, or degrading treatment, is considered unlawful and subject to prosecution under relevant provisions of Zambian law. The legal framework is designed to safeguard the dignity and rights of individuals, ensuring that no one is subjected to abusive treatment or torture under any circumstances including in armed conflict.

While Zambia's national law has not explicitly defined 'discrimination' as outlined in Article 1 of the UN Convention against Torture, the Constitution of Zambia offers protection against discrimination on various grounds. Article 23 of the Constitution specifically prohibits discrimination based on race, ethnicity, gender, religion, or any other status. This constitutional provision serves as a fundamental safeguard against discriminatory practices and ensures that individuals are treated fairly and equally under the law. Further, the expression ‘discriminatory’ within the context of Article 23 means-

“affording different treatment to different persons attributable, wholly or mainly to their respective descriptions by race, tribe, sex, place of origin, marital status, political opinions colour or creed whereby persons of one such description are subjected to disabilities or restrictions to which persons of another such description are not made subject or are accorded privileges or advantages which are not accorded to persons of another such description.”

The definition of discrimination as contained in Article 1 of the UN Convention against Torture refers to confessions obtained through intimidation or coercion by public officers. Superior Courts in Zambia have outlawed the use in courts of confessions obtained in involuntary circumstances as seen in the case of Esaya Mupasha and Others v The People ZMSC 36(2021). 

The Penal Code Act, Chapter 87 of the Laws of Zambia, serves as the primary statute governing various criminal offences, including sexual-related crimes such as rape, defilement, indecent assault, unnatural offenses, and other related offences. While the Act covers a range of sexual offences, it does not contain specific provisions that address sexual exploitation occurring in armed conflict.

The absence of explicit provisions related to sexual exploitation in armed conflict within the Penal Code Act highlights a gap in the legal framework concerning crimes committed during periods of armed conflict. This gap may contribute to challenges in effectively identifying, documenting, investigating, and prosecuting cases of sexual torture and related ill-treatment occurring in the context of armed conflict.

Addressing this gap would likely require legislative amendments or the introduction of new legal provisions specifically targeting sexual exploitation and related crimes in armed conflict scenarios. Such legal reforms could enhance the legal framework's effectiveness in addressing these serious offenses and ensuring accountability for perpetrators.

A review of the Defence Act, Chapter 106 of the Laws of Zambia indicates a lack of specific provisions addressing the regulation of sexual torture inflicted during armed conflict. While the Act may outline various aspects related to the defence forces and their operations, it does not explicitly cover the prevention, investigation, or prosecution of sexual torture committed during times of armed conflict. This absence highlights a gap in the legal framework regarding the regulation and accountability for acts of sexual torture within the context of armed conflict. Without explicit provisions addressing such atrocities, there may be challenges in effectively addressing cases of sexual violence perpetrated during wartime and holding perpetrators accountable for their actions.

To address this gap, it may be necessary for legislative reforms or amendments to be made to the Defence Act or other relevant laws to explicitly prohibit and penalise sexual torture and other forms of sexual violence committed during armed conflict. By incorporating such provisions, Zambia can strengthen its legal framework to better protect individuals from these violations of human rights, ensuring accountability for perpetrators and justice for survivors.

In relation to children, Section 14 of the Children’s Code Act, No. 12 of 2022 of the Laws of Zambia, provides explicit protection for children in armed conflict situations. It provides that:

“14 (1) A child shall not take part in hostilities or be recruited in armed conflict. 
(2) The State shall provide protection, rehabilitation, care, recovery and re-integration into normal life for a child who becomes a victim of armed conflict.”

The above provisions underscore Zambia's commitment to safeguarding children from involvement in armed conflicts and ensuring their protection from the detrimental effects of warfare. Further, that it is the responsibility of the Government to support and rehabilitate children who have suffered the scourge of war including those subjected to sexual exploitation and violence.

Although the Children’s Code Act does not explicitly provide for the prohibition of sexual exploitation or sexual torture, the Act does prohibit sexual exploitation. The Act provides that:

A person shall not—
(a) subject a child to sexual abuse or sexual exploitation;
(b) use a child in prostitution;
(c) induce or coerce a child to engage in sexual activity; or……

In the context of children being subjected to sexual exploitation and violence during armed conflict, Section 14 of the Children’s Code Act signifies a comprehensive legal framework aimed at addressing the specific needs and vulnerabilities of these children. It mandates the State to provide holistic support, including protection, rehabilitation, and reintegration services, to ensure the recovery and well-being of child victims of armed conflict-related violence, including sexual abuse and exploitation. This legislative provision reflects Zambia's commitment in upholding the rights and dignity of children affected by armed conflict and underscores the importance of targeted interventions to address their unique challenges and needs.

The Anti-Human Trafficking Act, No. 16 of 2022 of the Laws of Zambia provides comprehensive provisions for combating trafficking in persons and children. While the Act recognises forced involvement in armed conflict as an offence, it does not explicitly address sexual exploitation occurring during armed conflict. However, the Act acknowledges that individuals trafficked for such purposes may be subjected to various forms of exploitation, including sexual exploitation within the context of forced armed conflict.

Section 3 of the Anti-Human Trafficking Act defines trafficking as the recruitment, transportation, transfer, harboring, receipt, or obtaining of a person, within or across Zambia's territorial boundaries, through various means such as force, coercion, abduction, fraud, deception, abuse of power, or exploitation of vulnerability. This definition encompasses activities aimed at achieving the consent of a person controlling another individual, with the ultimate purpose of exploitation.

Additionally, the Act explicitly includes trafficking for forced involvement in armed conflict within the definition of exploitation. This provision underscores the seriousness with which Zambia views the issue of trafficking, particularly in the context of exploiting individuals, including children, for participation in armed conflict against their will. While the Act does not specifically address sexual exploitation during armed conflict, it recognizes the broader spectrum of exploitation that victims may endure under such circumstances, emphasizing the need for robust legal measures to combat human trafficking and protect vulnerable individuals from exploitation and abuse.

Currently, there is no record or report of any specific prosecution of sexual torture and related ill-treatment committed in armed conflict in Zambia. However, procedures and protocols have been developed to address and mitigate the effects of all forms of torture, including sexual violence. The enactment of the Anti-Gender Based Violence Act No. 1 of 2011 introduced measures to combat gender-based violence, which, while not specific to armed conflict, addresses forms of torture and abuse experienced by victims.

Under the Anti-Gender Based Violence Act, initiatives such as the designation of safe homes and provision of counseling services have been provided for to render support to victims and help them overcome trauma and related challenges. These programs aim to restore and protect victims from further harm, recognizing the importance of holistic care and rehabilitation for survivors of violence and torture. While these measures are critical in addressing gender-based violence, including sexual violence, further efforts are needed to specifically address and prosecute cases of sexual torture and ill-treatment in the context of armed conflict, ensuring justice for victims and accountability for perpetrators.

(iii) Evidence collection and documentation pursuant to the Istanbul Protocol

As alluded to, Zambia has not experienced any armed conflict in recent history. Therefore, no practical, logistical or other challenges in evidence collection for sexual torture in armed conflict have been experienced.

(iv) Rehabilitation

The services available to victims of torture in Zambia primarily focus on providing psychosocial counseling and support to help victims manage trauma and reintegrate into society. The Ministry of Community Development and Social Services is responsible for providing these services and aims to rehabilitate victims and facilitate their recovery and reintegration into normal life. While these efforts are important in addressing the broader impacts of torture, including psychological and social consequences, more targeted services are needed to address the specific needs of victims of sexual torture.

Additionally, Zambia's participation in peacekeeping missions in war-torn countries poses a risk to its troops, who may be vulnerable to sexual torture and related ill-treatment. Despite this risk, there have been no reports of Zambian peacekeeping troops falling victim to such crimes. This underscores the importance of ongoing awareness, prevention, and support mechanisms to protect and assist personnel deployed in conflict zones.
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