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About the submitting organizations

The Global Justice Center is an international human rights organization dedicated to advancing
gender equality through the rule of law. GJC seeks to promote gender equality by focusing on and
advocating for change in two primary areas: fighting for sexual and reproductive rights and
demanding justice for sexual and gender-based violence.

Human Rights Watch is a non-profit, non-partisan organization that investigates and reports on
violations of fundamental human rights in over 100 countries to secure the respect of these rights
for all persons. It is the largest international human rights organization based in the United States.
By exposing and calling attention to human rights abuses committed by state and non-state actors,
Human Rights Watch seeks to bring international public opinion to bear upon offending actors to
end abusive practices.

Ipas Impact Network works globally to advance reproductive justice. Ipas believes that all people
have the right to make fundamental decisions about their own bodies and health. It works with
partners across Africa, Asia and the Americas to ensure that reproductive health services, including
abortion and contraception, are available and accessible to all.

For more than 35 years, Physicians for Human Rights (PHR) has used science and the uniquely
credible voices of medical professionals to document and call attention to severe human rights
violations around the world. PHR, which shared in the Nobel Peace Prize for its work to end the
scourge of landmines, uses its investigations and expertise to advocate for persecuted health workers
and facilities under attack, prevent torture, document mass atrocities, and hold those who violate
human rights accountable.



I. Introduction

Over the years, parties to armed conflicts have systematically used sexual and reproductive violence
against civilians to demoralize, terrorize, destroy, and even alter the ethnic compositions of entire
communities.' A large proportion of the victims of this violence, sometimes over 80%, are children.”
Stark examples include Rwanda, where nearly 250,000-500,000 women were raped in one hundred
days as a part of the genocide in 1994, and an estimated 20,000 “enfants manvais souvenirs” (children
of bad memories) were born from these rapes.* In Bosnia, women were held in rape camps,
repeatedly raped until they became pregnant, and intentionally confined until it was too late for them
to obtain an abortion.” Boko Haram raped hundreds of women and girls and held them in sexual
slavery.’ During one rescue of victims kidnapped by Boko Haram, at least 214 women and girls were

found to be pregnant.7

More recently, the UN confirmed that Russian forces have committed numerous acts of rape and
other sexual violence, with victims ranging from age four to eighty-years-old, which the UN said in
some cases amounted to torture and war crimes.’ The UN has also documented armed gangs in
Haiti using sexual violence to punish individuals associated with rival gangs, and to “assert power
and control over people”. While most victims have been women and girls, men and boys have also
been abused and subjected to violence. LGBTQ+ individuals have also suffered grave sexual
violence in Haiti, with LBTQ+ women recounting incidents of “corrective rape” to “cure” them of
“homosexuality.” Sexual violence in conflict settings can amount to torture and other cruel,
inhuman and degrading treatment (CIDT) in violation of international human rights law (IHRL),
international humanitarian law (IHL) and international criminal law (ICL).

While all people in conflict settings have a right to protection from sexual violence and to
reparations for such grave harm, all too often the compounded or independent reproductive harms
individuals suffer go unrecognized and unremedied. For example, reproductive violence such as
forced pregnancy, forced abortion, forced contraception and forced sterilization occurs regularly in
conflict. Additionally, other reproductive rights violations such as lack of access to abortion,
particularly when pregnancies are the result of rape, and to contraception and/or sexual and
reproductive health (SRH) information and services to enable individuals to prevent unwanted
pregnancies occur frequently in crisis contexts. Maternal mortality and morbidity rates are also
disproportionately high in conflict settings due to inadequate living conditions and lack of access to

prenatal and maternal health care.””

To fully address the severity and magnitude of sexual and reproductive violence and reproductive
rights violations in conflict, each individual harm should be identified, investigated, and remedied,
and those responsible should be held to account. Among other things, access to safe abortion care
should be guaranteed as an element of the remedy for both sexual and reproductive violence, as well
as an individual right as ensured under IHRL and IHL.



Through this submission, the signatories seek to contribute to the Special Rapporteur’s critical
analysis by demonstrating that: (1) Reproductive violence in conflict settings is a distinct violation
apart from sexual violence; and (2) Denial of abortion services for victims of sexual and
reproductive violence in armed conflict can amount to torture and other cruel, inhuman, or
degrading treatment (CIDT). To conclude, this submission will provide specific responses to the
Special Rapporteur’s questions concerning challenges, impediments and obstacles to effective identification,
documentation, investigation and prosecution of crimes of sexual torture and related ill-treatment and rebabilitation.

II.  Reproductive Violence in Conflict Settings is a Distinct Violation apart from Sexual

Violence

Sexual violence in armed conflict has received greater attention over the years, including through the
recognition of rape as a war crime and an act of genocide in the jurisprudence of the International
Criminal Tribunal for the former Yugoslavia (ICTY) and International Criminal Tribunal for
Rwanda (ICTR),"" the enumeration of a range of sexual violence crimes in the 1998 Rome Statute of
the International Criminal Court (ICC),"” and the inclusion of sexual violence charges in multiple
cases before the Court. Yet despite this increased attention, other types of gendered harms and
violence continue to go unnoticed and unremedied. Significantly less attention has been given to the
differentiated and compound impacts of reproductive violence in conflict settings.

Reproductive violence is a distinct form of violence because it constitutes a “violation of
reproductive autonomy or [...] is directed at people because of their reproductive capacity.””> While a
distinct category, reproductive violence can occur at the same time as or as a result of sexual
violence (both of which fall under the umbrella of gender-based violence).'* Reproductive violence
generally entails a deprivation of control over one’s fertility and reproductive health decisions,

particularly when it occurs in the presence of violence and coercion.

Examples of reproductive violence include forced pregnancy, forced abortion, forced contraception
and forced sterilization, all of which can lead to significant physical, mental, emotional, and SRH
consequences, such as unwanted pregnancies, miscarriage, infections, fistula, sexually transmitted
infections, depression, anxiety, or post-traumatic stress disorder."” In Colombia, for example,
paramilitary and guerrilla groups controlled women’s and girls’ reproductive actions and decisions,
including through forced abortions, forced pregnancies and sexual slavery. In this context,
“[p]regnancies were prohibited from being carried to term because it was thought to interfere with
women’s duties of providing sexual services to male militia members. Women who refused to have
abortions could face torture and death.”'® While there is growing recognition that reproductive
violence is more widespread than previously recognized in conflict settings, it has still been largely
ignored or simply folded into the category of “sexual violence”."” Experts and scholars have
critiqued this type of collapsing and conflation of sexual and reproductive violence'® as essentializing
“female victimhood”, reproducing patriarchal, heteronormative and racialised narratives of women’s



agency and sexuality, and conceptualizing conflict-related violence as exceptional, which can
naturalize the day-to-day, systemic violence that women and girls face."” Additionally, critics argue
that by predominantly focusing on sexual violence, systems set up to respond overemphasize
sexualized aspects of the experience of women and girls in ways that “overlook the varied nature of
the gendered harms they may experience, such as displacement or unequal distribution of property,
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as well as the wider connections between poverty, violence and gender.”

Recent developments nevertheless suggest that a greater sensitivity to the reproductive dimensions
of conflict-related or large-scale violence is emerging. Two notable developments in this regard are
the Colombian Constitutional Court’s 2019 decision on forced abortion and forced contraception
within the FARC,” and the International Criminal Court’s conviction in 2021 of Dominic Ongwen
on charges of forced pregnancy, the latter which constitutes the first case involving charges for
reproductive violence at an international criminal tribunal.”

In the ongoing conflict in Ethiopia, the UN International Commission of Human Rights Experts on
Ethiopia {CHREE) has similarly identified reproductive violence in Tigray as a separate abuse in a
context where rape and other forms of sexual violence are occurring on a “staggering scale”.” In
addition to the grave impact of acts of sexual violence perpetrated by armed actors associated with
all parties to the conflict, the Commission highlighted the reproductive violence that survivors faced
following sexual violence, as well as attacks on health facilities that limited their ability to provide
care, including for unwanted pregnancies.”* The Commission critiqued the lack of access to post-
rape medical and psychosocial assistance in Tigray and the long delays survivors face when they
attempt to access much-needed services, such as “abortion services; care for uterine prolapse,
traumatic fistula, infection, and other complications; and anti-retroviral medication and pain
medication . . .”, which “endangers the lives, health and well-being of survivors, violates their sexual
and reproductive rights, and compounds their trauma.”” The Commission not only brought
attention to reproductive violence (as separate from sexual violence) in its report, it also highlighted
the differing intent underlying such violence—“to render the victims infertile and ... to destroy the

Tigrayan ethnicity’*

--which underscores the distinct nature of reproductive violence.

In addition to the high incidence of reproductive violence in conflict settings, the harm to victims of
such violence is frequently compounded by lack of access to obstetric and antenatal care, to
contraceptive information and services, including emergency contraception, and to safe abortion and
post-abortion care,”’ which can further increase the severity and impact of the harms they have
experienced. Conflict and post-conflict settings often face disintegrating health infrastructure which
can have detrimental consequences for reproductive health, particularly women’s and girls’
reproductive health. Significantly and concerningly, a lifetime risk of maternal mortality in fragile
states has been estimated to be 1 in 54.%°

Importantly, sexual violence is not always associated with reproductive violence. An example is
forced nudity, which is a form of sexual violence that does not necessarily directly impact on
reproductive health or autonomy. Conversely, reproductive violence does not always involve sexual



violence. Examples include forced abortion or forced imposition of contraception. Distinguishing
between sexual violence and reproductive violence is therefore conceptually possible and practically
necessary because it enables a more nuanced analysis of patterns of impunity for gender-based
violence under international, humanitarian, and criminal law and more robust approach to
accountability for these crimes.

While myriad forms of reproductive violence can, depending on the specific circumstances of the
case, meet the legal criteria to constitute torture or other CIDT, this submission focuses on lack of
access to safe abortion care for survivors of conflict-related sexual violence as torture or other CIDT
for the reasons elaborated in the introduction.

III.  Denial of Abortion Services for Victims of Sexual and Reproductive Violence in
Armed Conflict Can Amount to Torture and Other Cruel, Inhuman, or Degrading
Treatment

It is widely recognized that IHL and IHRL apply to situations of armed conflict and provide
complementary and mutually reinforcing protections.” One such protection is the prohibition on
torture and other CIDT.

While distinct regimes of law, and distinct prohibitions exist within each regime, looked at as a
whole, there are significant similarities, common elements, and shared jurisprudence between IHL
and IHRL. One common thread is that a minimum level of suffering must be demonstrated to
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prove torture and other CIDT,™ another is the requirement to establish torture, that the suffering be

inflicted for some prohibited purpose.31 These elements will be addressed, in turn, below.

A. Severity of suffering and denial or lack of access to safe abortion care for victims of sexual

and reproductive violence in armed conflict

When seeking to establish that the required level of suffering exists in order to establish torture or
other CIDT, both IHL and IHRL consider objective elements related to the severity of the harm
and subjective elements related to the condition of the victim.” Relevant factors include the
environment and duration of acts, isolation, physical or mental condition of the victim, prevailing
cultural beliefs and sensitivity, and the victim’s gender, age, social, cultural, religious or political
background, or past experiences.”

Generally, there is no requirement of permanent injury to establish a requisite level of suffering;**
suffering can be physical or mental,” and one single act can be sufficient, but torture or other CIDT
can also result from a combination or accumulation of several acts which, taken individually, may

. . 3(
not amount to a violation.™



While there has yet to be a case addressing safe abortion care and torture or other CIDT under IHL,
human rights treaty bodies and courts have long acknowledged that denial of abortion services in
certain cases meet the required severity of suffering to constitute torture or other CIDT.”

The UN Committee again Torture (CAT Committee) has routinely expressed concern that
criminalization of or restrictions on safe abortion care when a pregnancy is a result of rape can be a
form of torture or other CIDT.” The CAT Committee has specifically noted that denial of abortion
care and restrictive abortion laws can in some cases cause “physical and mental suffering so severe in
pain and intensity as to amount to torture.”” The Committee has also found that laws criminalizing
abortion that lack exceptions in cases of life or the health of a pregnant person, or in cases of rape,
incest, or fetal impairment, may constitute torture and other CIDT.”

Similarly, the UN Human Rights Committee (HRC) has expressed concern that States’ restrictive
abortion laws could run afoul of their international legal obligations to prevent torture or other
CIDT under Article 7 of the ICCPR." For example, in [.M.R. ». Argentina, the HRC found an
Article 7 violation where Argentinian authorities continually obstructed the provision of a safe and
legal abortion for a 19-year-old rape survivor with a mental disability.” Notably, L.M.R. eventually
received an illegal abortion, but the HRC nevertheless found a violation of Article 7 emphasizing the
article’s coverage of mental suffering and L.M.R.’s specific vulnerabilities. The HRC has found
similar Article 7 violations in the context of obstruction ot denial of safe abortion care outside of
contexts of rape or sexual violence in K.I. 2. Peru (2005)," Mellet v. Treland (2016),"* and Whelen .
Ireland (2017).%

Regional and national courts have also found denial of safe abortion care to amount to torture
and/or CIDT, * as has the former UN Special Rapporteur against Torture, Juan Mendez. In his
report for the thirty-first session of the Human Rights Council, Special Rapporteur Mendez noted
that “[tjhe denial of safe abortions and subjecting women and girls to humiliating and judgmental
attitudes in such contexts of extreme vulnerability and where timely health care is essential amount

to torture or ill treatment.”"’

Findings that denial of abortion in cases of rape can amount to tortute and/or other CIDT, by
treaty bodies, courts, or UN Special Procedures, are on the firmest possible footing in contexts of
armed conflict. In some cases, rape, which per se meets torture’s severity threshold,™ results in
pregnancy. Rape in conflict, especially when committed against children or through acts of gang
rape, often causes physical injuries that complicate pregnancy and childbirth,"” including genital,
pelvic and rectal injuries, gynecological disorders, pelvic pain and disorder, and sexually transmitted
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infections.

Compounding these physical maladies are the general conditions imposed by war,
including barriers to accessing health care, malnutrition, anemia, malaria, exposure, stress, infection,

disease—all of which combine to increase risks of maternal mortality.”



In addition to the physical impacts on pregnancy, rape in armed conflict carries psychological, social,
and socio-economic consequences. Survivors may experience post-traumatic stress disorder,
depression, anger, anxiety and fear, shame, self-blame and low self-esteem, and suicidal thoughts or
behaviour.” Within their families and communities, survivors may encounter abandonment by
partners/spouses, social stigma, isolation or rejection from communities, ot culturally-specific
feelings or perceptions related to ‘dishonor’, ‘purity’ and reputation.” Socio-economically, survivors
may struggle to maintain or obtain education or livelthood opportunities, leading to increased
financial hardship, vulnerability and risk of exploitation.”

For victims, pain and suffering associated with a rape is often compounded by their inability to
obtain safe abortion care. Pregnancy and being forced to bear the child of a perpetrator have been
found to prolong and deepen the harm to the victim, causing great anguish and shame.” When safe
abortion care is denied or unavailable, victims’ bodily autonomy and physical integrity are violated
on multiple levels—first in the perpetration of rape, and again when they are prevented from
exercising decision-making power over their own body. This compounded violation can perpetuate a
victim’s feelings of loss of control, exacerbating mental and emotional trauma.’® Moreover, where
safe abortion care is unobtainable, victim’s may instead seek out clandestine or unsafe services, to
the detriment of their health and lives, and suffer additional mental anguish and fear due to the
“pain of unsafe treatment with uncertain outcomes, no proper aftercare and the possibility of being

imprisoned if found out.”’

The weight of the jurisprudence and the reality of the varied consequences of being denied or
unable to obtain an abortion in cases of rape in armed conflict make clear that such denials or

difficulties will often meet a level of severity high enough to qualify as torture or other CIDT.

B. “Prohibited purpose” and denial or lack of access to safe abortion care for victims of sexual

and reproductive violence in armed conflict

A constitutive element of torture under IHRL and IHL is that it is committed for a specific
purpose.” The Convention against Torture’s approach, which has been followed by the ICTY and
International Criminal Court, prohibits acts “for such purposes as” obtaining information or a
confession; punishing, intimidating or coercing the victim or a third person; and discriminating, on
any ground, against the victim or a third person.” The inclusion of “such purposes as” makes it clear
that the list is not exhaustive, but simply illustrative in nature.

Notably, the list’s express inclusion of “discrimination of any kind” acknowledges the risks and
harms inherent in “othering”, objectifying, or otherwise singling out a particular group. Along these
lines, the CAT has recognized, “discrimination of any kind can create a climate in which torture and
ill-treatment of the ‘other’ group subjected to intolerance and discriminatory treatment can more
easily be accepted.”®”



Discrimination, of course, is often the central scaffolding of denials of, and limits on access to, safe
abortion care. Legislation and policy-level efforts that restrict abortion facilitate conceptions of
abortion as morally wrong and/or socially unacceptable,’’ and are rooted in patriarchal notions of
control, ownership and domination over women, girls, and pregnant bodies. Put plainly, restricting
or otherwise failing to provide health services that only pregnant people require constitutes
discrimination.”” In fact, human rights experts have confirmed that “criminalization of or other
failure to provide services that only women require, such as abortion and emergency contraception,
constitute discrimination based on sex”.” The CEDAW Committee has explicitly stated that “it is
discriminatory for a State party to refuse to provide legally for the performance of certain
reproductive health services for women.”** This Committee has also long recognized that neglecting,
overlooking or failing to accommodate women’s specific health needs, including in relation to
pregnancy, is a form of discrimination against women.”

Along these lines, the former Special Rapporteur against Torture, Juan Mendez, has noted that
gender discrimination often underpins experiences of torture and other CIDT in health-care settings
and that, “this is particularly true when seeking treatments such as abortion that may contravene
socialized gender roles and expectations.”* Similarly, the CEDAW Committee has recognized that
women’s access to SRH services is essential for achieving substantive equality and has called on
states to prioritize the provision of SRH services, including safe abortion services, to mitigate the
impact of armed conflict on sexual and reproductive health and maternal mortality.” In kind, the
HRC, in its General Comment 28 (equality of rights between men and women), stated that
interference with women’s access to reproductive health care, including failure to ensure that women
do not have “to undergo life-threatening clandestine abortions” violates their right to non-
discrimination.®®

If legislative or policy-level restrictions on or denials of safe abortion care are discriminatory in non-
conflict settings, then such restrictions and denials in armed conflict where victims of sexual or
reproductive violence are often specifically targeted on discriminatory grounds (ze., because of their
gender (real or perceived), sexual orientation, disability, race, color, ethnicity, age, religion, economic
or indigenous status), will often be even more egregious. Indeed, denials of reproductive autonomy
following violations of bodily integrity are symptomatic of broader structural discriminations and are
deeply rooted in gender stereotypes—all conspiring and compounding to nullify the enjoyment of
fundamental human rights.

IV.  Specific Responses to the Special Rapporteur’s Questions

A. Challenges, impediments and obstacles to effective identification, documentation,

investigation and prosecution of crimes of sexual torture and related ill-treatment

A significant impediment to effectively investigating, prosecuting and remedying sexual torture and
related ill-treatment is the all-too-frequent presumption that sexual violence is the primary form of



gendered harm that individuals, particularly women and girls, suffer in conflict. This impacts the
analytical lens applied to conflict-related violence and thus contributes to underinclusive
investigations, prosecutions, remedies and reparations. It also contributes to crucial gaps in
emergency assistance to victims.

As referenced eatlier, reproductive violence and violations of sexual and reproductive rights, in
particular, when involving denial of abortion following rape, can amount to torture and other CIDT.
Yet failing to identify and separately address such violations undermines accountability measures and
lays the groundwork for inadequate reparations for victims.

Moreover, with respect to torture or other CIDT emerging from lack of access to abortion care
following sexual violence, a major obstacle to the provision of such care are the family planning and
reproductive health restrictions attached to the United States Government’s (“USG”) foreign
assistance funding,.

The USG is the single largest donor to humanitarian aid programs, as well as international family
planning and reproductive health programs globally. However, despite this laudable support, these
funds come with restrictions that result in the denial or lack of adequate availability of safe abortion
care for victims of sexual or reproductive violence in conflict.

More specifically, the USG currently and consistently since 1973, has interpreted the Helms
Amendment to the Foreign Assistance Act of 1961 in an overly broad and deeply harmful manner.”
The Helms Amendment provides that no US foreign aid funds “may be used to pay for the
performance of abortions as a method of family planning or to motivate or coerce any person to
practice abortions.”” Today, this provision is the basis of a USG policy for foreign assistance funds
applying a total ban on abortion speech or services, with no exceptions for rape, incest and life
endangerment.”

B. Rehabilitation

The disintegration of health systems and wider infrastructure in conflict settings is both a primary
barrier to rehabilitation and more specifically to restoring victims’ sexual and reproductive health
and remedying their related human rights.”

In the context of sexual and reproductive violence amounting to torture or other CIDT and
resulting in pregnancy, the option of safe abortion care is a necessary rehabilitative measure.

Article 14 of the Convention against Torture calls for states parties to ensure victims have access to
“the means for as full rehabilitation as possible”.73 In interpreting Article 14 in its General Comment
3, the CAT Committee noted that rehabilitation for victims “should aim to restore, as far as
possible, their independence, physical, mental, social and vocational ability; and full inclusion and



participation in society.””* The Committee goes on to clarify that the obligation in Article 14, “refers
to the need to restore and repair the harm suffered by a victim whose life situation, including dignity,
health and self-sufficiency may never be fully recovered as a result of the pervasive effect of
torture.””” Rehabilitation approaches should “account [for] a victim’s culture, personality, history and
background and [be] accessible to all victims without discrimination and regardless of a victim’s

identity or status within a marginalized or vulnerable group.””

Taking the contours of Article 14’s obligation as a departure point, the UN Secretary-General’s
Guidance Note for reparations for conflict-related sexual violence further sets out that
“|r]ehabilitation aims to provide victims with all essential services that are needed to help them to
move on and to carry out their life in a dignified way.””” More specifically, in his annual reports on
conflict-related sexual violence, the Secretary-General has repeatedly called on states to adopt
survivor-centered approaches when providing redress and rehabilitative services, “including. ..sexual
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and reproductive care, access to emergency contraception, safe and timely abortion care...”

The Secretary-General’s approach regarding comprehensive rehabilitative services, including safe
abortion care, has also been adopted in the UN Security Council’s Resolutions on Women, Peace,
and Security, including Resolution 2467 (calling for survivors or conflict-related sexual violence to
receive all the care required by their specific needs and without any discrimination)”, Resolution
2122 (noting the need for access to the full range of sexual and reproductive health services,
including regarding pregnancies resulting from rape, without discrimination)™, and 2106 (urging UN
entities and donors to provide non-discriminatory and comprehensive health services, including
sexual and reproductive health).”'

More generally, the CEDAW Committee has highlighted the importance of reparations regimes
including gendered assessments of the harm that is suffered, and that reparations measures should
address a victim’s specific needs and the structural inequalities that enabled the violations, with a
view to ensuring these violations do not continue.” The CEDAW Committee has called for
reparative measures to be transformative, meaning that they address “the structural inequalities
which led to the violations of women’s rights, respond to women’s specific needs and prevent their

83
re-occurrence.”

As stated earlier in this submission, a victim’s pain and suffering resulting from conflict-related
sexual and/or reproductive violence can reach the highest levels of severity. When that violence
results in pregnancy, those harms can be compounded, constantly reminding the victim of the
violation and leading to greater risk of stigmatization and social or familial ostracization. Under these
circumstances, the option and availability to terminate the pregnancy is not only a necessary
rehabilitative avenue to “restore and repair the harm suffered”, but it is also specifically
recommended by the UN Secretary-General and included under the umbrella of services called for
by the UN Security Council.



V.

Recommendations

Efforts to document, prosecute and redress sexual torture and other related CIDT
occurring during armed conflict should take into account both—and distinctly—
sexual and gender-based violence, and reproductive violence targeting a person’s
agency over their fertility or their autonomy about whether, and in what
circumstances, to reproduce.

Efforts to document, prosecute, and redress torture and other related CIDT
occurring during armed conflict should include examining denial or lack of access of
safe abortion care to victims of sexual and reproductive violence as a distinct form of
torture or other related CIDT.

States, multilateral organizations, and other humanitarian aid donors should
specifically fund the provision of sexual and reproductive health care, including safe
abortion care, for those affected by armed conflict, and should ensure that their
funds are separated from US funds to minimize the reach and impact of the Helms
amendment and other US abortion restrictions.

Victims of sexual and reproductive violence in armed conflict, including when such
violence amounts to torture or other related CIDT, should have access to safe
abortion care as a form of reparations for the human rights violations suffered.

The impact of multiple and intersecting forms of discrimination on the ability of
women, gitls and others who can become pregnant should be taken into account in
all policies and measures to address the occurrence of and reparations for sexual and
reproductive violence in armed conflict.
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