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UNDP #WEBELONGAFRICA Input to UN Independent Expert on SOGIESC: Protection against violence and discrimination based on sexual orientation and gender identity, in relation to the human rights to freedom of expression, association and assembly.

[bookmark: _Int_BV4uoJox]Human rights protections are embodied in international and regional treaties and declarations and provide for equal rights for all including the right to non-discrimination. Most countries reiterate these human rights standards in their constitutions, ideally promising all their citizens a life of equality free of discrimination. However, there are other laws and policies which claw back and reduce the constitutional provisions to empty promises. Africa is as diverse as it is big, with 27 countries out of 54 criminalising consensual same-sex conduct between adults. According to the UN Independent Expert SOGIESC’s last report[footnoteRef:1], many of these countries have maintained criminal laws inherited through colonialism, and the majority are former British colonies. The Report explores the impact of colonialism on the continued formation and perpetuation of harmful social norms against LGBTI+ persons. These laws criminalise what is generally referred to as ‘offences against morality’ and are compounded by other anti-LGBTI+ restrictions in the form of laws and policies that restrict and narrow the civic space for LGBTI+ activists and their allied human rights defenders. [1:  A/78/227: Protection against violence and discrimination based on sexual orientation and gender identity - Report of the Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity. https://www.ohchr.org/en/documents/thematic-reports/a78227-protection-against-violence-and-discrimination-based-sexual Report presented to the United Nations General Assembly in October 2023.] 

Human rights treaties provide the backdrop for human rights protections where constitutions fall short. Notwithstanding the existence of these well-intentioned treaties LGBTI+ persons continue to be subjected to violence, discrimination and exclusion, both at the hands of state actors and society.
For many years Africa has been shrouded in stories of doom and depression where laws and policies restricting civil liberties and freedoms of LGBTI+ persons are rife, and more recently this has included crackdowns on civic spaces, and the introduction of new and more repressive laws to restrict the rights to LGBTI+ persons and their supporters, including the rights to freedoms of expression, assembly and association.
Anti-LGBTI+ Legal Frameworks
[bookmark: _Int_SBJijfHT]Restrictions to civic space and to LGBTI+ rights are often exacerbated by the existence of laws criminalising same-sex conduct, the non-conducive political and economic environments and the continued violent attacks, arbitrary arrests, harassment and intolerance of LGBTI+ persons.
The policy and legal gains in Africa have been met with strong resistance from an organised anti-gender and anti-gay movement with support from rightwing politics in the West which have declared war on liberal and inclusive gender and sexuality rights and norms, casting these as destroying the traditional family and African values[footnoteRef:2]. This counter movement and its anti-gender and anti-gay narrative has unfortunately permeated society and governments resulting in a political resistance that has led to a proliferation of new anti-homosexuality laws being proposed or enacted across some countries in Africa. Many reports have indeed analysed how the American religious right evangelicals have come to view Africa as fertile ground for their anti-LGBTI+ messages as seen in Uganda and Ghana, where their interventions have catalised the proposal and enactment of anti-LGBTI+ legislation[footnoteRef:3].  [2:  Kaoma, Kapya. “Globalizing the Culture Wars: U.S. Conservatives, African Churches, and Homophobia,” Political Research Associates, 2009.]  [3:  https://democracyinafrica.org/the-american-religious-right-and-the-anti-lgbtq-movement-in-uganda-family-watch-international-sharon-slater-and-the-entebbe-conference/ ] 

· [bookmark: _Int_lcfzeXXE]Kenya’s history with respect for LGBTI+ organisations’ civic space has not always been stellar, as evidenced by the refusal by the Kenya NGO Board’s denial of registration to National Gays & Lesbians Human Rights Commission (NGLHRC) an LGBTI+ NGO[footnoteRef:4]. NGLHRC challenged the constitutionality of the denial and in February 2023 the Kenya Supreme Court upheld a decision that declared such denial to be a violation of the right to freedoms of association and non-discrimination, among others. Following the decision by the Court there were public protests and marches as politicians, religious and other traditional leaders ramped up their opposition and reiterated their rhetoric on promotion of ‘traditional family values’. [4:  PETITION NO. 16 OF 2019 -NGOs CO-ORDINATION BOARD V ERIC GITARI & Others … (Appeal from the Judgment of the Court of Appeal at Nairobi in Civil Appeal No. 145 of 2015 dated and delivered on 22nd March 2019) https://www.humandignitytrust.org/wp-content/uploads/resources/PETITION-NO.-16-OF-2021-NGOs-CO-ORDINATION-BOARD-vs-ERIC-GITARI-5-OTHERS.pdf ] 

· [bookmark: _Int_GKLoPxqo]In the aftermath of these mass protests and a few weeks after the Anti-Homosexuality Act (AHA)[footnoteRef:5] was passed in Uganda (March 2023), a member of parliament in Kenya proposed the ‘Family Protection Bill’[footnoteRef:6] which borrowed in large sections from the Uganda’s AHA which effectively sought to place egregious limitations on the rights to privacy, freedoms of assembly, expression and association of LGBTI+ persons and their allied human rights defenders. The Bill also imposes the death penalty for the offence of homosexuality, in addition to prohibiting the inclusion of comprehensive sexuality education in schools, bans to same-sex marriage and criminalises the promotion, funding and advocacy of LGBTI+ issues.  [5:  The Anti-Homosexuality Act 2023. Uganda Parliment https://www.parliament.go.ug/sites/default/files/The%20Anti-Homosexuality%20Act%2C%202023.pdf ]  [6:  The Family Protection Bill. Kenya Parliament 2023 https://www.washingtonblade.com/content/files/2023/04/Family-Protection-Act-2023.docx ] 

· Amidst the escalating opposition and public intolerance, incidences of violent attacks on LGBTI+ Persons resulted in the death of Sheila in April 2022 and Edwin Chiloba in January 2023.
The wave of anti-LGBTI+ laws introduced in Uganda and Kenya has had some impact in the East Africa region. All countries in the East Africa region, with the exception of Rwanda already criminalise same-sex conduct.
· Ghana: In June 2021 a draft Bill, termed the Promotion of Proper Human Sexual Rights and Ghanian Family Values Bill[footnoteRef:7] was introduced in the Ghana parliament. Like the Uganda AHA and the Kenya proposed draft, this Bill has a negative impact on LGBTI+ persons in Ghana. It prescribes, amongst other things, long prison sentences and heavy fines on conviction for same-sex related crimes, addition it enjoins members of the Ghanaian community to report alleged offenders. The Bill also criminalises the promotion, advocacy and support of LGBTI+ and related activities.  [7:  https://76crimes.com/wp-content/uploads/2021/07/Ghanas-Anti-LGBTQ-Private-Members-Bill.docx (accessed January 31, 2024)] 

· In January 2021, the opening of an LGBTI+ shelter received so much backlash that it closed. In May 2021, 21 people were arrested and detained during a human rights workshop[footnoteRef:8]. They were detained for 22 days, and charged with holding an unlawful assembly, however, the case was later dismissed for lack of evidence. Like many former British colonies Ghana retains colonial –era penal provisions which criminalise offences commonly defined as ‘carnal knowledge against the order of nature’ (section 104 (1) (b) of its Criminal Offences Act), which although largely unenforced until then has been found[footnoteRef:9] to contribute to or exacerbate fear, discrimination and exclusion of LGBTI+ persons. [8:  Human Rights Watch. Ghana: LGBT Activists Face Hardships After Detention
Extreme Anti-LGBT Bill Stokes Hostility. Sept. 20, 2021, New York. USA. https://www.hrw.org/news/2021/09/20/ghana-lgbt-activists-face-hardships-after-detention (accessed January 29, 2024)]  [9:  Outright Action International ‘We Deserve Protection: Anti-LGBTIQ Legislation and Violence in Ghana. August 29, 2022 https://outrightinternational.org/our-work/human-rights-research/we-deserve-protection-anti-lgbtiq-legislation-and-violence-ghana (accessed January 29, 2024)] 


Threats to Freedom of Association
The right to register as an organisation is an important process for an organisation to be recognised as a legal entity. The refusal to register has been one of the ways that governments have limited the rights of LGBTI+ organisations to operate freely, as non-registration results in activists facing challenges ranging from possible arrest and detention, surveillance of work, threats and harassments, raids on offices and private residences and confiscation of their property. As rights are inter-dependent, the denial of registration negates the right to freedom of association, and invariably affects the linked rights to protests and free expression. 
· In April 2022 the High Court of Eswatini reversed the decision of a lower court that had nullified the denial of the right of Eswatini Sexual and Gender Minorities to register as a legal entity. The Court based the ruling on the fact that since same-sex conduct was criminalised in Eswatini, then the objectives of the organisation were also unlawful. The Court, however recognised the unconstitutionality of the denial to freedom of association but existence of other laws criminalising same-sex conduct would need to be repealed for a contrary judgment to be to be sustained.
· Mozambique decriminalised in 2015, however the leading LGBTI+ organisation  Associação Moçambicana para a Defesa das Minorias Sexuais (the Association for Defence of Sexual Minorities, LAMBDA), has been denied registration since January 2008, this despite a ruling in 31 October 2017 by the Mozambique’s Constitutional Council that the clause invoked to deny the registration, namely article 1 of the 1991 Law that prohibits associations with an objective contrary to “the moral, social, and economic order of the country and offend the rights of others or the public good,” was unconstitutional as article 52 (3) 5 of the 2004 Constitution does not mention these grounds[footnoteRef:10]. Despite this ruling, LAMBDA remains unregistered to date. [10:  Submission by CIVICUS: World Alliance for Citizen Participation, NGO in General Consultative Status with ECOSOC And JOINT: Liga das ONG em Moçambique Submitted 15 October 2020 https://www.civicus.org/documents/Mozambique.JointUPRSubmission.pdf (accessed January 29, 2024)] 

· Zimbabwe: The main regulatory law affecting the status of NGOs is the Private Voluntary Organizations Act [Ch 17:05] which was used arbitrarily to wield control over NGOs and restrict their operations. In March 2022, the government suspended the registration of NGOs following the passing of the Private Voluntary Organizations (PVO) Amendment Bill, H.B. 10, 2001, which was gazetted in November 2021. The Bill seeks to amend the PVO Act [Ch 17:05] and is primarily focused on money laundering and terrorist financing. However, as expected the government has used this process to target and label NGOs as conduits of money laundering and terrorism. In a press release[footnoteRef:11] UN experts urged President Mnangagwa to reject this Bill, raising concerns about unjustified restrictions on PVOs’ ability to obtain funding, including foreign funds as well as arbitrariness of many provisions in the bill and possible misapplication. The enactment of the legislation would effectively be closing an already shrinking civic space as it significantly toughens the initial legislation, while blatantly disregarding civil society’s concerns, and imposes stricter and more repressive clauses, including heavy fines and imprisonment if found guilty. Although the Bill seems to have elapsed on account of the dissolution of parliament prior to the 2023 general elections, it is a warning of the ongoing intentions of the government to continue the repressive political environment for NGOs and narrow the civic space even more. [11:  UN Special Procedures. 14 February 2023 ‘UN experts urge President of Zimbabwe to reject bill restricting civic space’. https://www.ohchr.org/en/press-releases/2023/02/un-experts-urge-president-zimbabwe-reject-bill-restricting-civic-space (accessed January 31, 2024)] 

· In January 2023, the Zimbabwean government introduced the Criminal Law Codification and Reform Act (“Patriotic Bill”), yet another worrying piece of draft legislation which asserts that it is “improper for citizens and residents of Zimbabwe by recourse to foreign countries to seek to implement measures that undermine our sovereignty, dignity and independence as a nation”. (See more here: https://www.icnl.org/resources/civic-freedom-monitor/zimbabwe )
Research undertaken by CIVICUS details how, in 2022, the LGBTI+ community in Africa was the group most exposed to civic space crackdowns.[footnoteRef:12] Wider legal and policy restrictions on civil society that impede their ability for expression, protest and organizing, also disproportionately impact LGBTI activists and organizations who are often already at the margins of civil society movements advocating for human rights in general and democracy. Much must be done still to ensure that civic space remains open, safe and inclusive, governments must be engaged not only to respect agreed international human rights standards but to apply their own connotational provisions without discrimination.  [12:  Challenging Barriers: Investigating Civic Space Limitations on LGBTQI+ Rights in Africa. CIVICUS. 2023.] 

Good Practices and Opportunities
The judicial success in Botswana with the Court of Appeal rendering the penal provisions against same-sex conduct unconstitutional[footnoteRef:13] followed legislative repeals of similar provision in Angola (2019), Gabon (2020), Lesotho (2012), Mozambique (2015), Seychelles (2026) and South Africa (1995) gives hope that the relentless work of and sacrifice of LGBTI+ persons, HRDs and CSOs (civil society organizations) is finally paying dividends. More recently the Mauritius decision[footnoteRef:14] to decriminalise is also vindication that the opposition is not winning everything. [13:  Attorney General v Letsweletse Motshidiemang and LEGABIBO (as amicus) (Civil Appeal no CACGB 157-19, unreported).]  [14:  Ah Seek A.R.F. v The State of Mauritius and Fokeerbux N. A. & Others v The State of Mauritius Record No. 119259 Supreme Court Mauritius. https://www.humandignitytrust.org/wp-content/uploads/2023/10/Judgment-AH-SEEK-.pdf ] 

Despite the many challenges LGBTI+ persons, HRDs and other CSOs continue to take the risks and work to advocate for changes in their legal and social environments. They continue to actively participate in public protests and other activities to raise awareness and advocate to end injustice and bring about equality and inclusion. Opportunities must be taken as they present themselves and many more created to build on the successes of the last decade.
· Building a network of supportive Champions: Through the #WeBelongAfrica (#WBA)project UNDP collaborates with LGBTI+ CSOs and human rights networks to bring together decisionmakers and other high-level influencers such as parliamentarians, judges, religious leaders, high level state agents to become increasingly accountable and responsive to, and inclusive of, lesbian, gay, bisexual, transgender and intersex (LGBTI+) people and young key populations, which in turn will contribute to better laws, more responsive public sector services, and social norms that affirm rights and inclusion for all. 
·  UNDP hosts the African Parliamentary Forum on Sexual and Gender Minorities annually to provide a safe space for legislators and civil society representatives to have an open, frank, and respectful peer-to-peer dialogue on the situation of lesbian, gay, bisexual, transgender, queer and intersex (LGBTI+) persons in sub-Saharan African countries. Such dialogue will enhance the knowledge of legislators on these issues in the region. minorities.  In 2017 the #WBA/PGA collaboration launched the Advancing the Human Rights and Inclusion of LGBTI+ People - A Parliamentary Handbook has assisted parliamentarians to use their mandates to advance the human rights and inclusion of LGBTI+ people. To reflect major advances since then, the handbook has been revised and relaunched.  The revised Handbook offers parliamentarians tips, tools and examples of actions taken by their peers around the world. It is designed to assist those who wish to launch inclusive reform initiatives and those seeking to amplify existing efforts.
· The #WBA has and in collaboration with others, including the Southern African Litigation Centre 	(SALC) supported formation of an annual African Regional Judges Forum since 2014. The Forum has been led by a group of well-respected African judges and has grown in strength from 11 judges in its first year to a meeting of over 65 participants in 2023, members of judicial training institutes. Annual Forum meetings have provided valuable opportunities to share 	experiences and insights, discuss challenges, receive expert medical, scientific and legal evidence, hear personal testimonies from key and vulnerable populations, and review relevant new developments in jurisprudence affecting the rights of key and vulnerable populations, in the context of HIV, health, inclusive governance and development more broadly. 
· Building a network of CSOs with capacity to challenge and hold the governments accountable to the protection of equality and inclusion. Even in countries where there is no criminalization of same-sex conduct, especially where the CSOs are weak or nascent, there is need for CSOs to continue to advocate for their rights and freedoms to be upheld. Again, as in the case of DRC UNDP has provided technical support in some instances to build the capacity of NGOs and CSOs to register and attain legal recognition.  The reality differs by context and from country to country, but CSOs need open and inclusive policies to allow for free flow of information and resources.

RECOMMENDATIONS
The UNDP #WBA urges the Independent Expert on SOGIESC to urge States to:
1. Repeal or reform laws, policies and practices that criminalize consensual same-sex conduct and gender identity and expression. 
2. Remove structural barriers that criminalise, regulate and restricts the NGO civic space, activities and advocacy in violation of the freedoms of expression, assembly and association.
3. Undertake legal reform to provide for the full and public participation of LGBTI+ persons in all aspects of life, especially in the health, education, employment and housing sectors to ensure their inclusion in socio-economic development.
4. Conduct sensitisation and awareness-raising campaigns for the public, parliamentarians, journalists, public officials, the judiciary, law enforcement officials and medical professionals to promote respect for diversity.
5. Engage in international cooperation and partnerships to exchange best practices, expertise and resources on addressing discrimination and violence based on sexual orientation and gender identity and sex characteristics.
6. Provide a safe space for legislators and civil society representatives to have an open, frank, and respectful peer-to-peer dialogue about lesbian, gay, bisexual, transgender, queer and intersex (LGBTI+) persons. 
------------------------------------------------------------------------------------
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