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This submission is to clarify that there is a stance taken by feminists who maintain that sex matters and needs to be acknowledged as separate from gender identity, and who reject any attempt by religious fundamentalists to use us as a wedge against ‘gender ideology’.  

Feminists like myself are vilified by transgender activists who use bullying, ostracism, violence and threats of violence to shut down the speech of women who maintain that sex matters, even when we simultaneously acknowledge our commonality with transgender persons as women who resist gender norms.  As a lesbian, I understand this connection at a visceral level.  Nevertheless, when I said that ‘if transgender women are women, it is in an entirely different sense than my being a woman’ – since for me being a woman means only that I am female, I do not express femininity or identify with it; I do not disidentify with my sex or identify as a man or as nonbinary – I was vilified and ostracized in an online community of activists related to my primary human rights work.  

My colleague Elizabeth Hungerford has analyzed the Supreme Court case Bostock v. Clayton Co., which held that employment discrimination based on sexual orientation or gender identity falls under the statutory prohibition of sex-based discrimination, see https://womansplaceuk.org/2020/07/02/sex-transgender-status-us-employment-law-bostock/.  The Court’s reasoning rested on the fact that such discrimination cannot occur without noticing the sex of an individual.  The Court did not rule on areas where gender identity may conflict with sex, such as accommodation in shared facilities where individuals are commonly in a condition of undress such as bathrooms and changing rooms.  In those places the sexes have been separated to uphold both social conventions of bodily privacy for both sexes and women’s need in particular for separation from the gaze of male individuals and the ubiquitous potential for sexual assault.  To name this conflict is not transphobia, it is a fact of male supremacy or patriarchy for which women are not responsible.  

I have used the term ‘woman’ or ‘women’ to mean those of the female sex as that has been my custom and reflects my own identity.  Women need autonomous political movements to resist and finally overturn the system of patriarchy and have repeatedly created such movements wherever we exist under male domination (male domination being the case everywhere except for certain indigenous societies).  

CEDAW acknowledges the relevance of biological sex to ensuring ongoing attention to the needs women have in relation to their sexed bodies.  This is relevant not only in the field of sexual and reproductive health and provision for pregnancy and lactation, but in all health delivery and health research, in the design of tools and environments.  This should not be done as stereotyping – we aren’t asking for pink tools or flimsier tools, but for tools that fit women’s hands and distribution of weight, for example.  Biological sex is also the basis for male domination – not in an essentialist argument that posits women’s differential reproductive capacity as a cause for such domination but rather as the site in which it is enacted and made manifest.  Sex-based oppression is not merely incidental to some idea of gender or difference or hierarchy, it is enacted through male sexual assault and expropriation of the sexual and reproductive labor and capacities of women.  That is the root of political, civil, economic, social and cultural disadvantages imposed on women, and those disadvantages cannot be eliminated without transforming relations between the sexes so that female autonomy – the sovereignty of every woman over her own body and her existence in the world as a complete human being and not a vessel for others’ agency – is completely and absolutely respected.

This is why the scheme suggested by the updated Yogyakarta Principles, that would reduce sex to ‘sex characteristics’ placed alongside gender identity and gender expression, is inimical to the human rights of women and girls.  The Yogyakarta Principles have a great deal of value in mobilizing human rights norms to address the discrimination faced by lesbians, gay men, bisexual persons, transgender persons, and intersex persons.  But the conflict set up through those Principles between gender identity and a complete, holistic and autonomous promotion of women’s human rights as a sex (or the achievement of formal, substantive and transformative equality between the sexes) needs to be resolved.  (See my paper on this subject, https://www.academia.edu/43345328/Female_Autonomy_vs_Gender_Identity_A_critical_analysis_of_gender_identity_in_CEDAW_jurisprudence_and_the_Yogyakarta_Principles.)  

It is important in particular that lesbians not be used as a wedge and that our own intersectional identity as lesbians, along with other intersectional identities we may have, remains intact.  We do not need or want protection from religious fundamentalists, we do not want to be used against transgender persons, and we do not want our identity as lesbians or our hard-won spaces where we can come together as lesbians expropriated by male persons whether they sincerely claim to identify as women and lesbians or whether they are simply taking advantage of transgender advocacy to bully and sexually harass us.   

I urge the Independent Expert to consider this viewpoint and not assimilate it to views based in transphobia, homophobia, lesbophobia, sexism, misogyny, social and political conservatism and religious fundamentalism.  

