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MEMORANDUM
To: The UN Committee Against Racial Discrimination (CERD) and the UN Committee for the Protection of the Rights of Migrant Workers and Their Families (CMW)
From: The World Coalition Against the Death Penalty 
Date: 29/03/2024
Re: Call for submissions on concept paper for the CERD-CMW Joint General Comment/Recommendation on Obligations of State Parties on public policies for addressing and eradicating xenophobia and its impact on the rights of migrants, their families, and other non-citizens affected by racial discrimination

The World Coalition Against the Death Penalty (WCADP), founded in Rome on May 13th, 2002, is an alliance of over 160 NGO’s, bar associations and local authorities strengthening the international dimension of the fight against the death penalty. Its objective is to obtain the universal abolition of the death penalty. To achieve its goal, the World Coalition advocates for a definitive end to death sentences and executions in those countries where the death penalty is in force. 
Abdorrahman Boroumand Center for Human Rights in Iran is an independent organization with no political affiliation promoting human rights and democracy in Iran.

Anti Death Penalty Asia Network (ADPAN) is the peak regional body for organisations committed to the abolition of the death penalty across Asia-Pacific, with members from 20 countries within the region. As such, ADPAN maintains that the death penalty violates the right to life, that it is the ultimate form of cruel, inhuman and degrading punishment and that the death penalty should be entirely abolished internationally.

The Cornell Center on the Death Penalty Worldwide (CCDPW) provides transparent data on death penalty laws and practices around the world, publishes reports and manuals on issues of practical relevance to lawyers, judges, and policymakers, trains lawyers in best practices, and engages in targeted advocacy and litigation. The Center has gained a reputation for providing comparative legal analysis of the application of the death penalty as well as for its one-of-a-kind Makwanyane Institute for capital defenders. The Alice project which is the first global project to focus on women facing capital punishment, examines the role of gender in death penalty cases. CCDPW analyzes data, trains lawyers, and represents women before national and international tribunals..  

HAYAT is a human rights organization based in Kuala Lumpur, Malaysia committed to community mobilization and advocacy on the Right to Life and other intersectional issues. 

Hope Behind Bars Africa mission is to close the Justice and Inequality Gap by mitigating human rights violations in the criminal justice system drastically reducing wrongful incarceration, and positively impacting the lives of those imprisoned due to socioeconomic factors.  

Human Right Office in Kandy provides an important service on protection, security, legal advice, health, and trauma counseling to victims of rape, torture and other survivors in Sri Lanka.

Japan Innocence and Death Penalty Information Center (JIADEP) mission is to assist those who have been wrongfully incarcerated and sentenced to death, and to educate the public on the tragedies of criminal justice in Japan by lecturing, writing, and demonstrating. 


EXECUTIVE SUMMARY 
· Racial discrimination, gender injustice, and xenophobia are prevalent in criminal legal systems (and capital cases) around the world. In some regions, such as the Gulf States and Southeast Asia, a disproportionate majority of women sentenced to death are migrant women further marginalized as domestic workers. Because of xenophobia and the intersection of gender and racial injustice, they face specific discrimination which subjects them to an increased risk of the death penalty and, in some cases, execution. 
· Globally, as gender stereotypes, racism, and classist prejudices are ingrained in criminal legal systems, including in the death penalty process, xenophobia becomes a life-or-death problem across a spectrum of legal systems and societies. Accused migrants face many gender, cultural, and racial barriers in access to justice, amidst vast power dynamics vis a vis the legal systems that prosecute them.

I. The unique challenges faced by migrant women in the death penalty process: the influence of xenophobia on policies and legal proceedings. 

· Foreign nationals are in a vulnerable position when facing the death penalty, including gender and racial bias, unfamiliarity with legal systems, cultures, languages, and environments, limited awareness of their rights, inadequate access to interpreters, coerced confessions, and a lack of support networks to aid in navigating the legal process and ensuring effective representation[footnoteRef:2]. [2:  UN Human Rights Council (22 August 2017) Capital Punishment and the implementation of the safeguards guaranteeing protection of the rights of those facing the death penalty, A/HRC/36/26, paras. 22-28, https://undocs.org/A/HRC/36/26 and United Nations General Assembly (20 August 2019) Report of the Special Rapporteur of the Human Rights Council on extrajudicial, summary or arbitrary executions: Ap- plication of the death penalty to foreign nationals and the provision of consular assistance by the home State, A/74/318, para. 20, https://undocs.org/A/74/318 ] 

· In Gulf States and countries in Asia, a notable portion of women facing the death penalty are migrants. In Malaysia for example, foreign nationals represent over 40% of the death-sentenced prisoners and according to Amnesty International, 95% of the 129 women on death row for drug offences in 2019 were foreign nationals[footnoteRef:3]. In the United Arab Emirates, in 2018, nine women were under sentence of death, all but one were foreign nationals, and most of these were migrant workers[footnoteRef:4].  [3:  Reprieve, Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, accessible at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ]  [4:  Cornell Center on the Death Penalty Worldwide, Judged For More Than Her Crime, 2018, accessible at: https://deathpenaltyworldwide.org/wp-content/uploads/2019/12/Judged-More-Than-Her-Crime.pdf ] 

· [bookmark: _Hlk162519920]In 2015 and 2016, Indonesia executed 18 people including 15 foreign nationals[footnoteRef:5]. In 2015, at least four of the 158 executed individuals in Saudi Arabia were women: all were non- nationals[footnoteRef:6] and in 2020, all five persons executed were foreign nationals[footnoteRef:7].  [5:  Cornell Center on the Death Penalty Worldwide, No One Believed me: A Global Overview of Women Facing the Death Penalty for Drug Offenses, 2021, available at: https://deathpenaltyworldwide.org/wp-content/uploads/2021/10/No-One-Believed-Me-A-Global-Overview-of-Women-Facing-the-Death-Penalty-for-Drug-Offenses.pdf]  [6:  Cornell Center on the Death Penalty Worldwide, Judged for more than her crime, 2018, accessible at: https://deathpenaltyworldwide.org/wp-content/uploads/2019/12/Judged-More-Than-Her-Crime.pdf ]  [7:  Id] 

· Migrant women face deeply embedded intersectional discrimination rooted in both their nationality and gender throughout the judicial process. There is an undeniable correlation between citizenship, gender bias, xenophobia, and poverty regarding the application of the death penalty.
· Public policies often fail to address the needs of foreign nationals, further marginalizng the most vulnerable foreign nationals such as migrants.  Although international law requires that states scrupulously observe fair trial standards throughout capital proceedings[footnoteRef:8], migrant women often face execution in violation of their right to a fair trial. [8:  U.N. Economic and Social Council, Resolution 1984/50 on Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty, para. 3, May. 24, 1984, Endorsed by the U.N. General Assembly in resolution 39/118 adopted without a vote on Dec. 14, 1984. Human Rights Committee, General comment No. 6 on Article 6 of the ICCPR, para. 7, U.N. Doc. CCPR/C/GC/6, Apr. 30,1982. Human Rights Committee, General comment No. 32 on Article 14 of the ICCPR, para. 59, U.N. Doc. CCPR/C/GC/32, Aug. 32, 2007. Human Rights Committee, General comment No. 36 on Article 6 of the ICCPR, para. 41, U.N. Doc. CCPR/C/GC/36, Oct. 2018.] 

· [bookmark: _Hlk162520301]Language barriers and gender biases play a crucial role in migrant women’s cases. In accordance with the International Convention on the Protection of the Rights of All Migrants Workers and Members of Their Families, migrant workers shall have the assistance, of an interpreter, if they cannot understand or speak the language used.[footnoteRef:9] However, interpretation or translation services are not routinely made available to accused foreign nationals who do not speak the local language[footnoteRef:10]. Language barriers, illiteracy, and economic vulnerability leave migrant workers at particular risk of forced and false confessions[footnoteRef:11]. [9:  International Convention the Protection of the Rights of All Migrant Workers and Members of Their Families, 1990, available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-rights-all-migrant-workers]  [10:   Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, accessible at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ]  [11:  U.N. Office on Drugs and Crime, Handbook on Women and Imprisonment, 2014, accessible at: 
https://www.unodc.org/documents/justice-and-prison-reform/women_and_imprisonment_-_2nd_edition.pdf, Mar. 2014  ] 

· This is the case of Mary Jane Veloso, a Filipina mother of two boys. As a domestic worker in Dubai, she was arrested and sentenced to death for drug smuggling in Indonesia, where she had no access to an interpreter despite her lack of comprehension in Bahasa Indonesian. During her trial, the court-appointed interpreter was an unlicensed student who translated proceedings into English, a language she didn't  understand. As a result, Mary Jane could not effectively assist in her own defense, communicate with her lawyer ( or other court actors)depriving her of due process or any meaningful understanding during the trial[footnoteRef:12]. [12:  Cornell Center on the Death Penalty Worldwide, « No One Believed Me » : A Global Oberview of Women Facing the Death Penalty for Drug Offences, 2021, available at : https://deathpenaltyworldwide.org/wp-content/uploads/2021/10/No-One-Believed-Me-A-Global-Overview-of-Women-Facing-the-Death-Penalty-for-Drug-Offenses.pdf] 

· CCDPW has found that[footnoteRef:13] in capital cases involving foreign national women, they are often arrested alongside a male co-defendant. However, due to a lack of consistent access to interpreters, male co-defendants may dominate conversations with the police or lawyers, potentially influencing the legal proceedings to their advantage. In 2010, this is exactly what happened for a woman sentenced to death in Malaysia  for a drug related offence. She did not speak English, but her purported boyfriend did. He told the police that they did not require an interpreter and that the drugs belonged to her resulting in her signing a confession she did not understand and being sentenced to death[footnoteRef:14]. [13:  Id.]  [14:  Id. p.32] 

· In general, due to anti-immigration sentiments and xenophobia, foreign nationals become targets of scapegoating and bias from law enforcement officials, prosecutors, and judges[footnoteRef:15].   [15:  Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, p.11, accessible at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ] 

· Additionally, women more so than men, frequently encounter greater difficulties in securing competent legal representation, primarily due to gender-based disparities in socioeconomic status and educational achievement. They lack the financial resources to afford effective legal representation[footnoteRef:16]. Due to the isolation linked with the geographical distance from their families and the significant stigma attached to death sentences for women, they often find themselves isolated, with their families unwilling to offer support or assistance. [16:  Cornell Center on the Death Penalty Worldwide, Judged for More Than Her Crime: A Global Overview of Women Facing the Death Penalty, 2018, available at: https://deathpenaltyworldwide.org/publication/judged-more-than-her-crime/ ] 

· According to the United Nations, when criminally accused people are unable to afford legal representation, states are under obligation to provide legal aid at no cost[footnoteRef:17]. Indigent accused on capital cases, however, are frequently assigned capital defenders who lack the necessary training and resources to provide effective legal representation[footnoteRef:18].  [17:  U.N. Economic and Social Council, Resolution 1984/50 on Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty, para. 5, May. 24, 1984, Endorsed by the U.N. General Assembly in resolution 39/118 adopted without a vote on Dec. 14, 1984. Human Rights Committee, General comment No. 36 on Article 6 of the ICCPR, para. 41, U.N. Doc. CCPR/C/GC/36, Oct. 2018]  [18:  Cornell Center on the Death Penalty Worldwide,” No One Believed Me”: A Global Overview of Women Facing the Death Penalty for Drug Offences, 2018, p. 32, available at: https://deathpenaltyworldwide.org/wp-content/uploads/2021/10/No-One-Believed-Me-A-Global-Overview-of-Women-Facing-the-Death-Penalty-for-Drug-Offenses.pdf] 

· Article 36 of the Vienna Convention on Consular Relations and Article 16(7) of the International Convention of All Migrant Workers and Members of their Families establishes foreign detainees with a right to consular notification, a vital protection for undocumented migrants that can help protect their rights to a fair trial[footnoteRef:19]. Unfortunately, the right to consular notification is often violated, as evidenced by the case of Ruyati Binti, beheaded in Saudi Arabia in 2011, without notifying the Indonesian authorities and without access to legal representation during her trial[footnoteRef:20].  [19:  Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, p.19, available at: https://reprieve.org/uk/2021/11/23/worked-to-death/]  [20:  Id.] 


II. The economic precarity of migrant women: a pathway to death sentences  
· [bookmark: _Hlk162520564]Foreign nationals are significantly overrepresented and disproportionately affected by the death penalty, particularly in cases related to drug offences[footnoteRef:21]. Over the past two decades, there has been a 50% surge in the worldwide female prison population, with a considerable portion of this rise linked to convictions, often for minor drug-related offenses[footnoteRef:22]. Among the eight countries categorized as ‘high application’ death penalty states for drug offences, some of them such as Malaysia have a high proportion of migrant women sentenced to death. [footnoteRef:23]  [21:  Id.]  [22:  See e.g., The Sentencing Project, Fact Sheet: Incarcerated Women and Girls, p. 4, https://perma.cc/RL23-XCWF, Nov. 2020]  [23:  Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, p.15, available at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ] 

· [bookmark: _Hlk162520589]Migrant women are also sentenced to death for the crime of murder, often in connection with their experiences as survivors of gender-based violence. Tuti Tursilwati, an Indonesian domestic worker was executed in 2011 for murdering her employer who tried to rape her[footnoteRef:24].  [24:  Jocelyn Hutton and Daniel Culleen, Mapping migrant workers on death row in Saudi Arabia, 2021, available at : https://blogs.law.ox.ac.uk/research-and-subject-groups/death-penalty-research-unit/blog/2021/05/mapping-migrant-workers-death ] 

· Female migrant workers are easy targets for drug trafficking rings because they are typically poor, uneducated, but hold passports[footnoteRef:25]. In Gulf countries and in several Southeast Asian states which impose the death penalty on those convicted of non-lethal drug offences, in breach of international law[footnoteRef:26], migrant women are at heightened risk of being sentenced to death.  [25:  Id. ]  [26:  Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, p.9, 2021, accessible at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ] 

· Most migrant women engage in drug smuggling to counteract their marginalization and to improve their socioeconomic status. The economic challenges faced by migrant women are significantas they must support their families despite limited education, socioeconomic instability, and discriminatory barriers to steady employment. Courts often fail to meaningfully consider these mitigating factors before imposing death sentences[footnoteRef:27].  [27:  Cornell Center on the Death Penalty Worldwide, Judged for More Than Her Crime: A Global Overview of Women Facing the Death Penalty, p. 12, Sep. 2018, accessible at: https://deathpenaltyworldwide.org/publication/judged-more-than-her-crime/ ] 

· Manipulative or coercive relationships with men who are codefendants is another pattern in many women’s cases. Women facing the death penalty for drug offences are frequently arrested under the influence or pressure of a male partner.[footnoteRef:28] Most women who are sentenced to death are convicted for crimes that originate from their relationships with ‘dependents, intimate romantic partners, friends or relatives’.[footnoteRef:29]  [28:  Id, p. 22.]  [29:  Carolyn Hoyle and Lucy Harry, Compounded Vulnerability: Foreign National Women and the Death Penalty in Southeast Asia, 2020, available at: https://ora.ox.ac.uk/objects/uuid:95bb8b41-184a-428c-91e5-4795bba8bfbc ] 

· In many retentionist countries, the law commonly fails to recognise how manipulative relationships can lead to drug offenses, especially where the law presumes knowledge of possession.[footnoteRef:30] Men are more likely to involve women in criminal activity than the reverse, often through romantic scams.[footnoteRef:31] While the drug economy is a gendered and male-dominated industry, there is a lack of research surrounding the financial pressure, encouragement, manipulation or abuse of women participating in drug offences including what, if any, aspects of the relationship were genuine.[footnoteRef:32]  [30:  Cornell Center on the Death Penalty Worldwide, “No One Believed Me”: A Global Overview of Women Facing the Death Penalty for Drug Offenses (Report, September 2021) 22. Accessible at: https://deathpenaltyworldwide.org/publication/no-one-believed-me-a-global-overview-of-women-facing-the-death-penalty-for-drug-offenses/ ]  [31:  Id, p. 22.]  [32:  Carolyn Hoyle and Lucy Harry, Compounded Vulnerability: Foreign National Women and the Death Penalty in Southeast Asia, 2020, available at: https://ora.ox.ac.uk/objects/uuid:95bb8b41-184a-428c-91e5-4795bba8bfbc ] 

· Globally, survivors of human trafficking are deprived of sufficient legal system protections, and their victim status is disregarded during criminal trial proceedings against them, as exemplified by Merri Utami's case. She spent nearly twenty years incarcerated for the offense of illegally importing drugs. She was trapped in an abusive marriage, unable to leave due to lack of financial resources. Entirely unaware that her husband had hidden drugs in a purse he gave her as a gift during a trip to Nepal, she was arrested by airport authorities upon returning to Indonesia[footnoteRef:33]. Upon arrest, rather than treating her with the presumption of innocence, police at the airport put a gun to her head, kicked her in the face, and split her lip open -- acts compounding years of trauma she endured in an abusive marriage.[footnoteRef:34] Of the many problems with her trial before an all-male panel of judges, not least of which include the fact that her lawyer failed to present a single witness or expert on her behalf or explain her deep history of trauma and domestic violence. Meri Utami has languished behind bars, on death row, for more than two decades. This case is emblematic of the intersection of relationship based, gendered, and economic exploitation in which migrant women become unjustly convicted of drug related capital crimes. [33:  Reprieve and Migrant Care, Worked to Death: A study on migrant workers and capital punishment, 2021, p17, available at: https://reprieve.org/uk/2021/11/23/worked-to-death/ ]  [34:  Cornell Center on the Death Penalty Worldwide, Merri Utami: Migrant Worker Unwittingly Exploited by Drug Traffickers in Indonesia, 2020, accessible at https://deathpenaltyworldwide.org/merri-utami-migrant-domestic-worker-unwittingly-exploited-by-drug-traffickers-in-indonesia/] 


Your interventions, in protecting fair trial rights and eliminating gender, racial, and xenophobic discrimination, particularly for poor people such as migrants, is critical to actualizing fundamental human rights for all.
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