Response of the Southern Border Communities Coalition (SBCC)
 to CERD and CMW’s Call for Submissions Concept Note regarding the CERD-CMW Joint General Comment/Recommendation on Obligations of State Parties on Public Policies for Addressing and Eradicating Xenophobia and its impact on the rights of migrants, their families, and other non-citizens affected by racial discrimination

I. Introduction

A. About the Southern Border Communities Coalition

Formed in March 2011, SBCC brings together organizations from across the southwest border region within the United States. SBCC is made up of more than 100 organizations and is governed by a Steering Committee composed of representatives from California, Arizona, New Mexico, and Texas. SBCC’s primary mission is to ensure that border enforcement policies and practices are accountable and fair, respect human dignity and human rights, and prevent the loss of life in the region.

B. Summary of Submission

U.S. Customs and Border Protection (CBP) is the largest law enforcement agency in the United States with over 60,000 employees.[footnoteRef:1] Over 85% of agents of the U.S. Border Patrol, a component of CBP, are deployed at the U.S.-Mexico border.[footnoteRef:2] CBP asserts the authority to conduct warrantless stops and seizures anywhere within 100 miles of U.S. land or sea borders, an area that covers approximately two-thirds of the U.S. population.[footnoteRef:3] Border agents act without warrant to set up checkpoints, search vehicles and public transportation, enter private property, and racially profile and interrogate anyone suspected of not being a citizen.[footnoteRef:4]  [1:  U.S. Customs and Border Protection, On a Typical Day in Fiscal Year 2022, CBP… (Last Modified July 21, 2023), https://www.cbp.gov/ newsroom/stats/typical-day-fy2022#:~:text=25%2C836%20CBP%20officers,569%20Air%20interdiction%20agents%20(pilots) (noting CBP has 63,843 employees).]  [2:  U.S. Customs and Border Protection, U.S. Border Patrol Fiscal Year Staffing Statistics (FY 1992 - FY 2020) at 2 (“Border Patrol Agent Nationwide Staffing By Fiscal Year”) (Last Accessed Aug. 23, 2023), https://www.cbp.gov/sites/default/files/assets/documents/2021-Aug/U.S.%20Border%20Patrol%20Fiscal%20Year%20Staffing%20Statistics%20%28FY%201992%20-%20FY%20 2020%29%20%28508%29.pdf (noting 16,878 of 19,740 Border Patrol agents were based in Southwest border sectors in 2020).]  [3:  Southern Border Communities Coalition, 100-Mile Border Enforcement Zone (Last Accessed Aug. 23, 2023), https://www.southernborder. org/100_mile_border_enforcement_zone; see 8 CFR § 287.1(a)(2).]  [4:  Southern Border Communities Coalition, 100-Mile Border Enforcement Zone (Last Accessed Aug. 23, 2023), https://www.southernborder. org/100_mile_border_enforcement_zone] 


CBP agents are routinely accused of a range of abuses rooted in xenophobia, including racial profiling, illegal stops and searches, mistreatment, and excessive use of force. More than 290 U.S. citizens and foreign nationals have died in encounters with CBP agents since 2010. Most of the victims where nationality is known are Latin American, specifically Mexican nationals.[footnoteRef:5] Use of force incidents by border agents have increased from over 750 to nearly 1,100 incidents a year in the last three years,[footnoteRef:6] and victims of killings by border agents and their relatives struggle to access justice in the United States.  [5:  See Southern Border Communities Coalition, Deaths by Border Patrol: Track Death and Abuse by Border Patrol, https://www.southernborder.org/deaths_by_border_patrol (last visited Mar. 27, 2024)]  [6:  U.S. Customs and Border Protection, Assaults and Use of Force Statistics (Last Updated Mar. 22, 2024), https://www.cbp.gov/newsroom/ stats/assaults-use-force ] 


While the United States promotes human rights around the world, CBP agents engage in xenophobic acts enabled by policy, and are permitted to racially profile, arrest, and kill with impunity. Migrants to the U.S. border region and the 19 million people living in U.S. border communities in California, Arizona, New Mexico, and Texas[footnoteRef:7] suffer the brunt of this xenophobic harm.  [7:  Southern Border Communities Coalition, The Southern Border Region At A Glance (Last Updated June 28, 2023), https://www.southernborder.org/border_lens_southern_border_region_at_a_glance ] 


The Southern Border Communities Coalition (SBCC) submits this Response to the U.N. Committee on the Elimination of Racial Discrimination (CERD) and the Committee on the Protection of the Rights of All Migrant Workers and Members of their Families (CMW)’s Call for Submissions Concept Note regarding the CERD-CMW Joint General Comment/Recommendation on Obligations of State Parties on Public Policies for Addressing and Eradicating Xenophobia and its impact on the rights of migrants, their families, and other non-citizens affected by racial discrimination. 

SBCC seeks to highlight the importance of the Joint General Comment addressing: (1) Racial and Identity Profiling by Border Agents, (2) Arbitrary and Warrantless Searches by Border Agents, (3) Excessive Force and Inhumane Policing by Border Agents and Local Police, as well as (4) Impunity and Lack of an Effective Remedy for Victims of Border Agents.

II. Questions Addressed in Submission

SBCC responds to the following questions in CERD and CMW’s Call for submissions: 
· What elements should a comprehensive and holistic public policy have aimed at preventing and eradicating xenophobia in migrant-receiving societies? Which ministries, secretaries, and other public bodies should be involved in the design, implementation, and periodic evaluation of such policy?
· How xenophobia should be addressed through an intersectionality lens? How this policy should be reciprocally complemented with policies directed to prevent and eradicate racism? Which measures should be put in place for ensuring a gender approach within a comprehensive policy against xenophobia and gender-based discrimination? Which measures should be implemented for intersecting xenophobia with other factors forbidden by the principle of non-discrimination, including age, gender, disability, sexual orientation, racial and ethnic origin, among others?
· Which could be the role of local governments within a comprehensive policy directed to prevent and eradicate xenophobia and its impact on the rights of migrants, their families and local community?
· Which concrete role should play the justice administration system for addressing expressions -narrative, measures, policies- of xenophobia? How xenophobia could be eradicated from within the justice administration system?
III. Topics and Recommendations 
To address xenophobia, the Joint General Comment should address:

A. Racial and Identity Profiling by U.S. Border Agents
B. Arbitrary and Warrantless Searches by U.S. Border Agents
C. Excessive Force and Inhumane Policing by U.S. Border Agents and Local Police
D. Impunity and Lack of an Effective Remedy for Victims of Border Agents.

We respectfully request that the United Nations CERD and CMW Joint General Comment address xenophobia in U.S. border policy by making clear that states cannot engage in racial discrimination, arbitrary detention, and excessive use of force, and must provide an effective remedy for violations, including independent and impartial investigation of incidents involving violence by law enforcement. 

A. Racial and Identity Profiling by U.S. Border Agents

Despite the international prohibition against racial and identity discrimination under CERD and other international treaties, CBP in the U.S. engages in xenophobia by asserting the right to engage in racial and identity profiling under federal law. The Joint General Comment should make clear that states cannot worsen xenophobia by permitting discrimination in their laws and policies. 
CERD General Recommendation No. 36 states that “States should develop and effectively implement laws and policies that define and prohibit racial profiling by law enforcement officials”, which “should be accompanied by clear guidance for law enforcement agencies, ensuring that internal policies, including standard operating procedures and codes of conduct, are in line with human rights standards and principles.”[footnoteRef:8] [8:  U.N. Committee on the Elimination of Racial Discrimination, General Recommendation No.36 on Preventing and Combating Racial Profiling by Law Enforcement Officials, para. 38, U.N. Doc. CERD/C/GC/36 (2020), https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-recommendation-no-36-2020-preventing-and ] 

For decades, U.S. federal law has permitted immigration agents to engage in racial profiling,[footnoteRef:9] with current CBP policy permitting agents to “use race or ethnicity when a compelling governmental interest is present and its use is narrowly tailored to that interest” where “[n]ational security is per se a compelling interest”.[footnoteRef:10] On May 25, 2023, the United States Department of Justice (DOJ) issued updated guidance limiting profiling by federal law enforcement agencies, but preserved an exception for border areas. The DOJ memo recognizes that federal law prohibits racial and identity discrimination but “does not apply [this] to interdiction activities at the border or its functional equivalent”.[footnoteRef:11]  [9:  See United States v. Brignoni-Ponce, 422 U.S. 873 (1975); United States v. Martinez-Fuerte, 428 U.S. 543, 563 (1976). ]  [10:   U.S. Customs and Border Protection, CBP Policy on Nondiscrimination in Law Enforcement Activities and all other Administered Programs (Last Modified Aug. 10, 2017), https://www.cbp.gov/about/eeo-diversity/policies/nondiscrimination-law-enforcement-activities-and-all-other-administered ]  [11:  U.S. Department of Justice, Guidance for Federal Law Enforcement Agencies Regarding the Use Of Race, Ethnicity, Gender, National Origin, Religion, Sexual Orientation, Gender Identity, and Disability at FN 5(c) (May 2023), https://www.justice.gov/d9/2023-05/Sec.%20 9%28e%29%20-%20Guidance%20for%20Federal%20LEAs%20on%20the%20Use%20of%20Protected%20Characteristics_FINAL%20 5.25.23_508.pdf ] 


The U.S. border agency’s embrace of racial discrimination is rooted in a long history of racial violence against Mexican, Latin American, Black and Indigenous people across the United States. The United States Border Patrol, the subagency responsible for immigration enforcement between ports of entry, was founded in 1924, a time of rampant “nativist violence and extremism” in the United States.[footnoteRef:12] Created explicitly to prevent the “mongrelization” of the country, the early Border Patrol recruited from the ranks of the Klu Klux Klan and the Texas Rangers, both groups notorious for lynchings and racial hatred.[footnoteRef:13] Today, this culture of racial violence continues unabated. The agency’s causal use of dehumanized and racialized slurs for migrants is well documented.[footnoteRef:14]  [12:   David Oppenheimer, Amicus Curiae Brief Submitted in Support of Petitioners by Berkeley Center on Comparative Equality and Anti-Discrimination Law, Family Members of Anastasio Hernández-Rojas v. United States of America, Inter-American Commission of Human Rights Case No. 14.042 (Oct. 13, 2022), 27.]  [13:  Greg Grandin, The Border Patrol Has Been A Cult Of Brutality Since 1924, The Intercept (Jan. 12, 2019), https://theintercept. com/2019/01/12/border-patrol-history/; David Oppenheimer, Amicus Curiae Brief Submitted in Support of Petitioners by Berkeley Center on Comparative Equality and Anti-Discrimination Law, Family Members of Anastasio Hernández-Rojas v. United States of America, Inter-American Commission of Human Rights Case No. 14.042 (Oct. 13, 2022), 27-28.]  [14:   Tim Dickinson, ‘Guats,’ ‘Tonks’ and ‘Subhuman Shit’: The Shocking Texts of a Border Patrol Agent, Rolling Stone (June 13, 2019) https:// www.rollingstone.com/politics/politics-news/matthew-bowen-border-patrol-trial-847878/; A.C. Thompson, Inside the Secret Border Patrol Facebook Group Where Agents Joke About Migrant Deaths and Post Sexist Memes, ProPublica (July 1, 2019), ttps://www.propublica.org/article/secret-border-patrol-facebook-group-agents-joke-about-migrant-deaths-postsexist-memes ] 

B. Arbitrary and Warrantless Searches by U.S. Border Agents

The racial and identity profiling that CBP engages in is often combined with the agency’s arbitrary searches using their warrantless search powers granted under federal law. The Joint General Comment should make clear that states cannot foster xenophobia by maintaining legislation that permits warrantless powers for border agents such as CBP in the U.S.

U.S. law grants CBP broad warrantless arrest powers under federal domestic law at 8 U.S.C. 1357(a)(3) in contravention of not only international human rights law, but also the U.S. Constitution’s own Fourth Amendment, which prohibits unreasonable searches and seizures. As a result of the exception carved out by Congress for CBP, border agents stop people and especially people of color, ask for their papers, and search them without cause, worsening the impacts of xenophobia on migrants and border residents.
CMW General comment No. 5 states that “The prohibition of arbitrary detention is absolute; it is a non-derogable rule of customary international law, or a jus cogens norm” which “also protects migrants”.[footnoteRef:15] [15:  U.N. Committee on the Protection of the Rights of All Migrant Workers and Members of their Families, General comment No. 5 on migrants’ rights to liberty and freedom from arbitrary detention, para. 16, U.N. Doc. CMW/C/GC/5 (2021), https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-5-2021-migrants-rights-liberty#:~:text=General%20comment%20No.-,5%20(2021)%20on%20migrants'%20rights%20to%20liberty%20and%20freedom,right%20to%20liberty%20and%20protection ] 

Despite this prohibition, CBP has invoked its statutory warrantless powers as the legal basis to set up an array of more than 100 Border Patrol checkpoints within 100 miles of U.S. borders. At these checkpoints, which are positioned “on major U.S. highways and secondary roads [...] between 25 and 100 miles inland”,[footnoteRef:16] border agents stop motorists, including U.S. citizens, and subject them to interrogation and detention, which can range from a brief conversation to prolonged detention in squalid cells.[footnoteRef:17] [16:  U.S. Government Accountability Office, Border Patrol: Actions Needed to Improve Checkpoint Oversight and Data, page 1 (June 2022), https://www.gao.gov/assets/gao-22-104568.pdf.]  [17:  Nick Valencia, Alberto Moya and Chelsea J. Carter, US-born teen detained for weeks by CBP says he was told ‘you have no rights’, CNN (July 26, 2019), https://www.cnn.com/2019/07/25/us/us-citizen-detained-texas/index.html] 


Aside from severely limiting freedom of movement within the United States, Border Patrol’s warrantless powers to stop and arrest anyone combined with their license to discriminate based on race and identity make the checkpoints sites of rampant abuse for millions of border region residents and travelers. In 2022, the General Accountability Office (GAO), the U.S. federal watchdog agency, reviewed 443 complaints about interior checkpoints involving “alleged racial profiling, agent misconduct, and unauthorized searches and seizures”, submitted between 2016 and 2020 to the DHS Office of the Inspector General.[footnoteRef:18] GAO found wide variation in checkpoint operations throughout the border region.[footnoteRef:19] [18:  U.S. Government Accountability Office, Border Patrol: Actions Needed to Improve Checkpoint Oversight and Data, pages 62-63; FN 108 (June 2022), https://www.gao.gov/assets/gao-22-104568.pdf ]  [19:  U.S. Government Accountability Office, Border Patrol: Actions Needed to Improve Checkpoint Oversight and Data, (June 2022), https://www.gao.gov/assets/gao-22-104568.pdf ] 


C. Excessive Force and Inhumane Policing by U.S. Border Agents and Local Police

Deadly encounters with CBP agents along the U.S.-Mexico border are on the rise.[footnoteRef:20] Since 2010, more than 290 U.S. citizens and other nationals have died in encounters with border agents. Most of the victims where nationality is known are Latinos, specifically Mexican nationals.[footnoteRef:21] Use of force incidents by border agents have increased from over 750 to nearly 1,100 in the last three years, hitting a new high.[footnoteRef:22]  Despite the rising rates of killings and incidents, CBP continues to ignore human rights standards and instead relies on deficient use of force policies.  The Joint General Comment should make clear that states cannot further xenophobia by maintaining deficient use of force standards for law enforcement, including border agents such as CBP in the U.S. [20:  See Southern Border Communities Coalition, Deaths by Border Patrol: Track Death and Abuse by Border Patrol, https://www.southernborder.org/deaths_by_border_patrol (last visited Mar. 27, 2024)]  [21:  Id.]  [22:  U.S. Customs and Border Protection, Assaults and Use of Force Statistics (Last Updated Mar. 22, 2024), https://www.cbp.gov/newsroom/stats/assaults-use-force] 


International human rights standards on use of force are guided by the imperative of protecting the right to life—a supreme, non-derogable right—from arbitrary deprivation by the State. International standards limit the use of force—including less-lethal force—to principles of legality, precaution, necessity, proportionality, and non-discrimination. In 1979, the United Nations General Assembly adopted the Code of Conduct for Law Enforcement Officials, stating that “law enforcement officials may use force only when strictly necessary and to the extent required” (Article 3).[footnoteRef:23] It also states that “no law enforcement official may inflict, instigate or tolerate any act of torture or other cruel, inhuman or degrading treatment or punishment” and national security cannot be invoked as an excuse. (Article 5).[footnoteRef:24] [23:  United Nations, Code of Conduct for Law Enforcement Officials, General Assembly Resolution 34/169 (Dec. 17, 1979), https://www.ohchr.org/en/instruments-mechanisms/instruments/code-conduct-law-enforcement-officials ]  [24:  Id.] 


In 1990, the United Nations promulgated the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, which adopted the modern “necessary and proportionate” use of force standard, stating that “Law enforcement officials, in carrying out their duty, shall, as far as possible, apply nonviolent means before resorting to the use of force and firearms.”[footnoteRef:25]  [25:  United Nations, Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (Sept. 7, 1990), https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-use-force-and-firearms-law-enforcement#:~:text=Law%20 enforcement%20officials%20should%20not,a%20danger%20and%20resisting%20their ] 


The United States has never required federal, state, or local law enforcement to abide by these basic rules, even though it made a commitment to do so decades ago. CBP’s recent use of force policies and training uphold the deficient objective reasonableness standard instead.[footnoteRef:26] [26:  U.S. Department of Homeland Security, Update to the Department Policy on the Use of Force, Policy Statement 044-05 (Revision 01) (Feb. 6, 2023), https://www.dhs.gov/sites/default/files/2023-02/23_0206_s1_use-of-force-policy-update.pdf ] 


D. Impunity and Lack of an Effective Remedy for Victims of Border Agents

Victims of killings by border agents and their relatives struggle to access justice in the United States. Successful disciplinary, civil, or criminal actions against U.S. border agents are exceedingly rare for killings: CBP’s system for handling complaints of abuse and misconduct is patently ineffective; their National Use of Force Review Board has exonerated every killing;[footnoteRef:27] the Supreme Court has ruled there is no right to sue in civil court for constitutional violations like deprivation of life until and unless Congress legislates to allow it, and it has not;[footnoteRef:28] and the U.S. Department of Justice has closed all but one criminal investigation of a border killing without pursuing charges.[footnoteRef:29] No federal border agent has ever been convicted for taking a life while on duty.  [27:  See U.S. Customs and Border Protection, CBP Use of Force Case Summaries (Last Accessed Mar. 27, 2024), https://www.cbp.gov/newsroom/stats/cbp-use-force/case-summaries]  [28:  Egbert v. Boule, 142 S. Ct. 1793 (2022).]  [29:  Family Members of Anastasio Hernández-Rojas v. United States of America, Inter-American Commission of Human Rights Case No. 14.042, Petition at 11 (Mar. 29, 2016), http://d3n8a8pro7vhmx.cloudfront.net/alliancesandiego/legacy_url/1324/Anastasio-Complaint-FINAL-160329.pdf?1490744367] 


The Joint General Comment should make clear that states must address xenophobia by ensuring that criminal investigations of use of force by border agents such as CBP are independent and impartial and do not involve any border agents or management.

CBP abuse and impunity presents a significant risk to the people they encounter, including citizens, migrants and visitors. Despite this, CBP agents investigate themselves.[footnoteRef:30] In the 100 year history of Border Patrol, not a single agent has been convicted for any of the thousands of on-duty killings. In 2022, CBP announced plans to eliminate Border Patrol Critical Incident Teams (“BPCITs”) after SBCC exposed these units as operating to protect agents and the agency from criminal prosecution and civil liability for excessive use of force.[footnoteRef:31] For decades, BPCITs worked to limit liability for Border Patrol agents, inserting agents into the investigatory process after use of force incidents and obstructing justice by altering, withholding, or destroying evidence.[footnoteRef:32] [30:  See U.S. Customs and Border Protection, CBP Use of Force Case Summaries (Last Accessed Mar. 27, 2024), https://www.cbp.gov/ newsroom/stats/cbp-use-force/case-summaries]  [31:  Southern Border Communities Coalition, BREAKING: CBP Eliminates Border Patrol Cover-Up Units (May 6, 2022), https://www. southernborder.org/for_immediate_release_cbp_eliminates_border_patrol_cover-up_units; see Joe Davidson, Border Patrol disbands units accused of covering up abuse, Washington Post (May 12, 2022), https://www.washingtonpost.com/politics/2022/05/12/border-patrol-disbands-critical-incident-teams/]  [32:  Southern Border Communities Coalition, SBCC Calls for Congressional Investigations into Border Patrol’s Longstanding Cover-Up Units (Oct. 28, 2021), https://www.southernborder.org/sbcc_calls_for_congressional_investigations_into_border_patrols_longstanding_cover_up_ units] 


Although CBP nominally ended the use of BPCITs in October 2022, CBP continues to investigate its own agents under a loophole that left the door open for Border Patrol to stay involved, which runs counter to best practices and undermines those investigations.[footnoteRef:33] Border Patrol should never be involved as they are neither criminal investigators nor internal affairs investigators. Instead, the agency continues to engage in self-investigation through the use of Border Patrol “management teams” and CBP has hired former BPCIT agents as part of its Office of Professional Responsibility (OPR),[footnoteRef:34] which is responsible for CBP internal affairs investigations.[footnoteRef:35] Any involvement by Border Patrol to investigate its own this way undermines the entire process.  [33:  U.S. Customs and Border Protection, Critical Incident Response Transition and Support (May 3, 2022), https://assets.nationbuilder.com/alliancesandiego/pages/409/attachments/original/1651850948/Critical_Incident_Response_Signed_Distribution_Memo_%28508%29.pdf?1651850948 ]  [34:  See Southern Border Communities Coalition, Congressional Letter, “One year after the announced elimination of Border Patrol cover up units, investigations are still compromised, further eroding voter trust in border agents.” (May 4, 2023), https://assets.nationbuilder.com/alliancesandiego/pages/409/attachments/original/1683222516/SBCC_Letter_to_Congress_5.4.23.pdf?1683222516 ]  [35:  U.S. Customs and Border Protection, Office of Professional Responsibility (Last Modified July 19, 2023), https://www.cbp.gov/about/leadership-organization/professional-responsibility ] 


IV. Conclusion

All states must recommit to ending xenophobia by affirming human dignity, the equal value and worth that all human beings are born with. Dignity is inherent and inalienable, which means we don’t have to do or be anything to earn it, and it cannot be taken away. 

To ensure all states, including the United States, respect the inherent dignity of migrants and everyone in border communities, we urge both Honorable Committees to consider the information in this Response to the CERD and CMW’s Call for Submissions Concept Note regarding the failures by CBP, the United States’ largest law enforcement agency, to adhere to international protections and prevent xenophobia. We further urge the Committees to make the recommendations above to bring all states into compliance with their treaty obligations. Border communities deserve no less. 

