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Introduction
The Socio-Economic Rights Institute of South Africa (“SERI”) is pleased to provide inputs for the first draft of the Joint General Comment/Recommendation on State Parties Obligations on Public Policies for Addressing and Eradicating Xenophobia and its impact on the rights of migrants, their families, and other non-citizens affected by racial discrimination.

SERI and its work
SERI is a registered non-profit organisation and public interest law clinic that provides professional, dedicated and expert socio-economic rights assistance to individuals, communities, community-based organisations (CBOs) and social movements in South Africa. SERI conducts applied legal research, litigates in the public interest, facilitates civil society mobilisation and coordination, and conducts popular education and training. SERI’s core work relates to the advancement and protection of socio-economic rights in poor communities.
Over the last thirteen years SERI has been involved in legal, research and advocacy work in relation to the rights of informal settlement residents, inner-city occupiers, informal traders, domestic workers, waste reclaimers and farm workers. SERI does not work on migrant rights directly, however, foreign nationals have always been a subset within SERI’s client groups of informal traders and domestic workers. More recently, SERI has been actively protecting against the infringement of the rights of foreign nationals. 
In November 2020, SERI and Lawyers for Human Rights (LHR) made a submission on the Gauteng Township Economic Development Bill, which together with advocacy efforts from other individuals, academic institutions, civil society organisations, and businesses resulted in the removal of the sections in the Bill restricting the participation of foreign nationals from certain economic activity in the townships, which SERI and others had been advocating for. SERI and LHR also delivered a joint submission on the National Labour Migration Policy and Employment Services Amendment Bill in 2022. On 31 January 2024, SERI made a written submission to the Department of Home Affairs on its White Paper on Citizenship, Immigration and Refugee Protection: Towards a Complete Overhaul of the Migration System in South Africa. The submission critiques the White Paper’s threat to remove the socio-economic rights of refugees and migrants which SERI argues would be unconstitutional and breach South Africa’s international law obligations under a wide range of treaties. These rights include rights to social assistance, education, health, and the right to work. SERI also argues that the White Paper ignores the Department of Home Affairs' duties to combat xenophobia, and that such a duty should find expression in any new policy or law on migration and refugee protection.
Recently, SERI acted for Kopanang Africa Against Xenophobia, an anti-xenophobia movement, the South African Informal Traders Forum, the Inner City Federation and Abahlali baseMjondolo in a High Court application concerning xenophobia. The application seeks an order interdicting the xenophobic vigilante hate group, Operation Dudula, from carrying out various unlawful acts directed at foreign nationals; as well as an order interdicting the Department of Home Affairs from colluding with Operation Dudula; an order directing the South African Police Service to investigate crimes committed by Operation Dudula members; and other relief. The matter is pending in the Johannesburg High Court. 

Context
The current propagation of xenophobia in South Africa has its roots in South Africa’s history of anti-black racism during the colonial and apartheid periods. In the democratic era, South Africa has continued to experience systematic anti-black racism, particularly from private actors. One manifestation of this is seen in xenophobic speech and violence that is ongoing and the periodic waves of more intense and frequent incidents. Xenowatch, an open source system for information collection, visualisation and mapping on xenophobic discrimination incidents in South Africa, recorded a total of 829 incidents of xenophobia between 2008 and November 2021 (an average of 9 incidents a year) and found that the violence during this period resulted in at least 12 deaths, the displacement of 122 298 persons and the looting or damage to 30 properties.[footnoteRef:1] Furthermore, Xenowatch reports that its data is subject to significant under-reporting as victims and witnesses of xenophobic violence are hesitant to report incidents due to fear of victimisation as perpetrators usually live in the same communities and a lack of confidence in the police.[footnoteRef:2] The report states that Gauteng is the worst-affected province and that hate crimes began to rise in 2021 when “Operation Dudula”, a vigilante group, was launched. Dudula means “to force out” in isiZulu and refers to the group’s stated objective of expelling foreign nationals from South Africa. [1:  Xenowatch, Xenophobic Violence in South Africa: An Analysis of Trends, Causal Factors and Responses (December 2021), pp. 16-23. ]  [2:  Xenowatch, , Xenophobic Violence in South Africa: An Analysis of Trends, Causal Factors and Response, p. 14] 

Operation Dudula’s unlawful activities include: 
· Inciting harm against people on the grounds of nationality, social origin and/or ethnicity during public gatherings convened by Operation Dudula and on its social media platforms;
· Threatening gatherings organised to protest against xenophobia;
· Unlawfully demanding that private persons produce their personal identity documents establishing legal status in South Africa and inciting other private persons to do the same;
· Attending public gatherings whilst wearing uniform resembling the uniforms of the South African Defence Force;
· Unlawfully directing businesses and informal traders to cease to operate, or directing businesses to dismiss foreign employees;
· Evicting foreign nationals (and South African nationals living with them) from their homes or threatening to do so;
· Interfering with access to health care at public health facilities, including by threatening and forcibly removing foreign nationals from facilities; and
· Interfering with access to education, including threatening foreign teachers and learners at public schools
This intensification of xenophobia takes place against the backdrop of a state which has an anti-xenophobia policy in place. In response to experiences of racism, racial discrimination and xenophobia, the South African government engaged in a consultative process to adopt a National Plan Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, which was launched on 2nd March 2019. The Plan identified “acknowledging and condemning acts of bias-motivated violence whenever they occur, enacting hate crime laws and strengthening law enforcement, and prosecuting offenders”, as methods to be used to fight against xenophobia
Our inputs mainly draw on our experience and insights from the “Operation Dudula” matter, and primarily addresses the topics of definitions of xenophobia; elements of a comprehensive and holistic public policy aimed at preventing and eradicating xenophobia; addressing xenophobia through an intersectionality lens, and accountability and the role of the criminal justice system in addressing xenophobia.

Recommendations:
Definition of Xenophobia
In its National Plan Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (National Plan), the South African government defines xenophobia as, “an unreasonable fear, distrust, or hatred of strangers, foreigners, or anything perceived as foreign or different and is often based on unfounded reasons and stereotypes. It can manifest itself in several ways in a country. For example, it can be through victimisation on the basis of one’s nationality or appearance, brutal assaults, murders, ethnic cleansing in an area, and mass expulsion from the country.”[footnoteRef:3]  [3:  Government of South Africa, National Action Plan Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (2019),  p. 27.] 

This definition, while not incorrect, fails to acknowledge the existence of xenophobia in state legislation and policy. As a result, the work of combatting xenophobia is often relegated to the realm of rhetoric and programmes aimed at influencing behavioural change while in reality immigration legislation and other legislation and policies restrict the socio-economic rights of foreign nationals and refugees[footnoteRef:4], and a culture of xenophobia is present in government departments and agencies.  [4:  In South Africa, this was seen in the recent White Paper on on Citizenship, Immigration and Refugee Protection: Towards a Complete Overhaul of the Migration System in South Africa. SERI’s submission critiques the White Paper’s threat to remove the socio-economic rights of refugees and migrants which SERI argues would be unconstitutional and breach South Africa’s international law obligations under a wide range of treaties.] 

· We therefore recommend that the Committees include in their definition of xenophobia, the concept of “institutional or structural xenophobia” in reference to legislation and policies which seek to exclude foreign nationals from the rights afforded to them through international human rights law. 
· We further recommend that the Committees include in their definition of xenophobia practices by law enforcement officials which constitute “profiling” of people who “look” or “sound” “foreign”, which constitutes discrimination on the grounds of ethnicity, colour, race, social origin and/ or language, as well as searches of homes, places of study, work or business in search of “illegal foreigners”, without a reasonable suspicion or justification that a person is unlawfully in a country. 

Elements of a comprehensive and holistic public policy aimed at preventing and eradicating xenophobia in migrant-receiving societies
We recommend that a comprehensive and holistic public policy aimed at preventing and eradicating xenophobia must:
· Include an early warning and rapid response mechanism regarding threats of xenophobic hate speech and hate crimes, to respond to threats and incidents of racist and xenophobic offences including hate speech and crimes;
· Include a mechanism for collating and publishing of disaggregated data that will enable the state to track levels of xenophobic violence and hate crimes including the prosecution and conviction of persons who commit such offences. This should include the number of prosecutions, their outcome and the reasons for non-prosecution of racist and xenophobic offences;
· Rest on empirical research, and not include any myths about the number of foreign nationals living in the country, the impact of foreign nationals on employment and the economy and the “burden” of foreign nationals on the public health and education systems. Government officials should be prohibited from making statements about foreign nationals which are not based on empirical evidence and research;
· Include the rolling out of social mobilisation campaigns to address xenophobia and related intolerances;
· Allow for widespread public participation and consultation in the drafting process by various groups, especially migrant groups;
· Require various departments need to take steps to promote social cohesion and to implement mechanisms to ensure that foreign nationals receive the services to which they are entitled to under international human rights standards; foster a human rights culture and facilitate the integration of migrants into host communities where they stay.
Further, we strongly recommend that the Committees’ Joint General Comment/Recommendation focus on the implementation of the policy as xenophobic sentiment can continue to proliferate in country when anti-xenophobia policies are not implemented, as in the case of South Africa.

Addressing xenophobia through an intersectionality lens
A comprehensive policy against xenophobia must acknowledge that the multiple social categories to which migrants belong, for example, race, gender, socio-economic background, “interact and intersect” influencing one another to create inequalities that are different and in some cases, greater than the sum of their components.[footnoteRef:5] The experience in South Africa of migrant who is a white, male professional from Europe, is profoundly different from that of a black, female informal worker from Sub-Saharan Africa, even though both may experience xenophobia. [5:  Aslihan Yurdakul, “From Black Girl to Roma: Domestic Workers and the Intersection of Race/Ethnicity, Class, and Gender”,  American Journal of Economics and Sociology,  81(1) (2022)
] 

In South Africa, migrant workers from developing countries, for example, Zimbabwe, Malawi, Ethiopia and India, are disproportionally represented in informal and precarious work, like informal trade, domestic work, “gig” work, waste pickers and others. Drawing from our work alongside domestic worker organisations, migrant workers who are poor women are vulnerable to illegal recruitment practices and human trafficking,[footnoteRef:6] are less likely to report labour violations (especially workers who are undocumented), receive low wages which further entrenches their socio-economic disadvantage and experience gender-based violence at the hands of employers. Outside of employment related issues, poor migrant women are further discriminated against when attempting to access education, healthcare, housing and when navigating the criminal justice system.  [6:  Solidarity Center, Izwi Domestic Workers Alliance, Asiye eTafuleni and SERI, Submission on the list of issues for the Convention of the elimination of racial discrimination for South Africa (August 2023) ] 

Considering the above, we recommend that a comprehensive and holistic public policy aimed at preventing and eradicating xenophobia require:
· Government departments dealing with healthcare, education, employment, social development, justice and law enforcement, and others to pay close attention to the intersection of xenophobia with gender and socio-economic background, implement policies which protect the rights of migrant women according to international human rights standards, train staff and create a reporting mechanism to receive complaints when policies are not adhered to.

Accountability and the role of the criminal justice system
Regarding the role of the criminal justice system, we recommend that the Committees’ Joint General Comment/Recommendation require: 
· States to develop comprehensive legislation against xenophobia including criminal law, as well as civil and administrative law. This should also include internal procedures for law enforcement agencies which are coherent with international human rights standards. Senior officials in law enforcement should promote anti-xenophobia policies and practices within their department and rigorously monitor and hold staff accountable through an oversight mechanism.
· States to create a reporting mechanism, independent of law enforcement and other related agencies, for receiving complaints of xenophobic practices, hate speech and hate crimes. This mechanism could work in collaboration with civil society actors and monitoring bodies and report on its findings publicly.
· States to create a mechanism where members of the public and human rights organisations, civil society groups can file complaints against law enforcement for failing to prevent incidents where there was adequate warning. In instances where a police department fails to prevent and/or investigate xenophobic crimes where there were clear warning signs, the department itself should be held accountable for failing to fulfil its duties. 
· Law enforcement agencies to investigate xenophobic crimes, especially hate crimes and hate speech. Perpetrators should be prosecuted and convicted if found guilty. Such incidents should be publicised. 
· Law enforcement act swiftly in response to an early warning and response mechanism regarding threats of xenophobic hate speech and crimes, preventing attacks in response to tip-offs, or making arrests where incidents have occurred.  
· Law enforcement officials who partake in xenophobic practices be disciplined, prosecuted and convicted if found guilty. Such incidents should be publicised.

Conclusion
[bookmark: _GoBack]The Socio-Economic Rights Institute of South Africa would like to thank the Committees for the opportunity to provide inputs for its first draft of the Joint General Comment/Recommendation on State Parties Obligations on Public Policies for Addressing and Eradicating Xenophobia and its impact on the rights of migrants, their families, and other non-citizens affected by racial discrimination. In summary, we recommend that:
· The Committees include in their definition of xenophobia, the concept of “institutional or structural xenophobia” and practices by law enforcement officials which constitute “profiling” of people who “look” or “sound” “foreign”.
· A comprehensive and holistic public policy aimed at preventing and eradicating xenophobia include an early warning and rapid response mechanism; a mechanism for collating and publishing of disaggregated data to track levels of xenophobic violence and hate crimes; rest on empirical research; include social mobilisation campaigns; allow for widespread public participation and require various government departments pay close attention to the intersection of xenophobia with gender and socio-economic background and adhere to international human rights standards affecting migrant women. 
· The Committees’ Joint General Comment/Recommendation require states to develop comprehensive legislation against xenophobia including criminal, civil and administrative law; create a reporting mechanisms for receiving complaints of xenophobic practices and hate crimes as well as complaints against law enforcement for failing to prevent incidents where there was adequate warning. 
· The Committees’ Joint General Comment/Recommendation require law enforcement agencies to investigate xenophobic crimes and convict guilty persons; act swiftly in response to an early warning and response mechanism and discipline, prosecute and convict law enforcement officials who partake in xenophobic practices. 
· The Committees’ Joint General Comment/Recommendation focus on the implementation of policies.
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