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Introduction
Lembaga Bantuan Hukum Masyarakat (Community Legal Aid, or LBHM), Migrant CARE, and Reprieve are deeply concerned that discrimination against migrant workers, together with other factors linked to their status, increases the risk of their facing the death penalty around the world.[endnoteRef:1] This submission focuses on the increased risk of Indonesian migrant workers abroad, as well as migrant workers returning to or working in Indonesia, to facing the death penalty as a result of discrimination based on racial, ethnic, and/or national identify and various other interconnected factors relating to their status as migrants. Such factors include language barriers, socio-economic disadvantage, unfair trials, social isolation, abusive labour conditions, and vulnerability to being victims of human trafficking. These factors are compounded by failures of states to protect migrant workers and victims of trafficking. Our research and casework indicate that discrimination and the other factors listed above contribute to the increased risk of migrant workers to facing the death penalty in Indonesia, as well as for Indonesians facing the death penalty abroad. [1:  Reprieve and Migrant CARE, Worked to death: a study on migrant workers and capital punishment (2021), https://reprieve.org/wp-content/uploads/sites/2/2021/11/ResearchReport_WorkedToDeath.pdf] 

Background and Key Statistics 
Indonesia is both a sending and a receiving state in the context of migrant workers. Indonesia is among the top 20 sending states in the world.[endnoteRef:2] Data from the Indonesian Migrant Workers Protection Agency indicates that there were 274,965 Indonesian migrant workers working abroad in 2023.[endnoteRef:3] Over 40% work in domestic and caregiving roles, with domestic workers numbering 66,362 and caregivers numbering 54,665.[endnoteRef:4]  [2:  International Organization for Migration, World Migration Report 2020 (2020), 26, https://www.un.org/sites/un2.un.org/files/wmr_2020.pdf]  [3:  Cindy Mutia Annur, Ini Daerah Asal Pekerja Migran Indonesia pada 2023, Jawa Timur Mendominasi (5 February 2024), https://databoks.katadata.co.id/datapublish/2024/02/05/ini-daerah-asal-pekerja-migran-indonesia-pada-2023-jawa-timur-mendominasi]  [4:  Ibid.] 

Migrant workers are also at increased risk of becoming victims of human trafficking. Between June 5 and September 13, 2023, the Indonesian National Police Task Force on Human Trafficking received 884 reports of human trafficking involving migrant workers.[endnoteRef:5]  [5:  Nabilah Muhammad, Korban TPPO Tembus 2.840 per November 2023 (14 November 2023), accessed at https://databoks.katadata.co.id/datapublish/2023/11/14/korban-tppo-tembus-2840-orang-per-november-2023  ] 

All of the Gulf states and half of all ASEAN states retain the death penalty (Indonesia, Thailand, Singapore, Viet Nam and Malaysia),[endnoteRef:6] including for offences which do not meet the threshold of ‘most serious crimes’ stipulated under Article 6 International Covenant on Civil and Political Rights (‘ICCPR’), such as drug offences. [6:  Death Penalty Information Center, Abolitionist and Retentionist Countries (2022), https://deathpenaltyinfo.org/policy-issues/international/abolitionist-and-retentionist-countries. Brunei Darussalam also retains the death penalty by law, but the last execution took place in 1957, so it is a “de facto” abolitionist state.] 

On 6 March 2024, Indonesia’s Ministry of Foreign Affairs confirmed that there are 166 Indonesians facing the death penalty outside Indonesia. A total of 108 people are facing the death penalty for drug offences (with the vast majority in Malaysia) and 58 are facing the death penalty for murder.[endnoteRef:7] [7:  Petir Garda Bhwana, 166 Indonesian Citizens Facing Death Penalty Abroad, Ministry Says (6 March 2024), https://en.tempo.co/read/1841499/166-indonesian-citizens-facing-death-penalty-abroad-ministry-says] 

In Indonesia, our data collection efforts show that as of 2021, 91 of 445 prisoners known to be on death row at the time were likely[endnoteRef:8] to be foreign nationals. Of the 19 people executed over the last decade in Indonesia for drug offences, almost 90% were foreign nationals.[endnoteRef:9] [8:  This figure has been compiled through monitoring of media stories, visits to people sentenced to death in prison, publicly released court records, and where available, government data. Nationality is sometimes unclear or misattributed in these sources, and therefore this figure is an estimate. ]  [9:  Reprieve and Migrant CARE, Worked to death: a study on migrant workers and capital punishment (2021) https://reprieve.org/wp-content/uploads/sites/2/2021/11/ResearchReport_WorkedToDeath.pdf] 

Indonesia’s obligations under CERD and CMW as they relate to the death penalty
Indonesia acceded to the Convention on the Elimination of Racial Discrimination on 25 June 1999 and ratified the Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (“Migrant Workers Convention”) on 31 May 2012. These treaties form part of the international legal framework intended to uphold the rights of migrant workers, violations of which contribute to their increased risk of facing the death penalty.
Indonesia’s obligations under the CERD and CMW relate to both (a) Indonesian migrant workers facing the death penalty outside Indonesia; and (b) migrant workers from Indonesia and other states facing the death penalty within Indonesia. 

Our casework and research shows that these rights are not being upheld in Indonesia, particularly in death penalty cases. Better implementation of the above conventions would result in mitigation of the factors that increase migrant workers’ vulnerability to the death penalty. 
[bookmark: _Hlk163052372]Racial discrimination against foreign nationals in Indonesia
The UN Human Rights Committee has noted that members of religious, racial or ethnic minorities or foreign nationals are disproportionately likely to face the death penalty, raising grave concerns regarding non-discrimination in the application of the right to life and the right to equality before the law.[endnoteRef:10] Migrant workers are frequently disadvantaged by anti-immigration sentiments and rhetoric in receiving states, becoming victims of scapegoating and bias by the police, prosecutors and judges.[endnoteRef:11] [10:  UN Human Rights Council (22 August 2017) Capital Punishment and the implementation of the safeguards guaranteeing protection of the rights of those facing the death penalty, A/HRC/36/26, paras. 22-40, https://undocs.org/A/HRC/36/26
]  [11:  Jewel Topsfield, Executions in Indonesia likely within days as prisoners transferred (25 July 2016), https://www.smh.com.au/world/executions-in-indonesia-likely-within-days-as-prisoners-transferred-20160725-gqdbtu.html 
] 


During Joko Widodo’s “War on Drugs”, Nigerian nationals have been specifically targeted for drug crimes and are disproportionately represented on death row in Indonesia. They experience human rights violations including and as a result of racism and prejudice within the criminal justice system in Indonesia.
The discrimination against foreign nationals is deeply entrenched within Indonesia’s criminal justice system. The Supreme Court has held that a defendant’s status as a foreign national could be considered an aggravating factor in drug-related offences,[endnoteRef:12] and a foreign drug offender convicted of drug offences faces a higher likelihood of receiving the death penalty than a local convicted of the same crime.[endnoteRef:13]  [12:  Supreme Court Case concerning Serge Areski Atlaoui (Case No 772.K/Pid/2007/PT.BTN)
]  [13:  Tim Lindsey and Pip Nicholson, Drugs, law and legal practice in South East Asia: Indonesia, Singapore and Vietnam (Hart 2016), Chapter 3
] 

In one case of a Nigerian national recently executed for drug offences, the District Court said that “black- skinned people from Nigeria” are under police surveillance because they are suspected of drug trafficking. Every witness that testified against the person executed noted that they were black. The person spent over a decade on death row before they were executed without being given the 72 hours’ notice to which they were entitled. Their clemency application was pending when they were executed by firing squad in breach of international law.[endnoteRef:14] [14:  Reprieve and Migrant CARE, Worked to death: a study on migrant workers and capital punishment (2021) https://reprieve.org/wp-content/uploads/sites/2/2021/11/ResearchReport_WorkedToDeath.pdf
] 

As a subset of the foreign national population targeted for drug crimes, Nigerian nationals suffer particularly harsh levels of discrimination. Our data collection and monitoring efforts show that they account for 15% of the foreign nationals currently facing the death penalty in Indonesia as of June 2022.[endnoteRef:15]  This figure is grossly disproportionate to the tiny proportion of foreign nationals as a whole in Indonesia (approximately 0.1%), of which Nigerian nationals are a subset. [endnoteRef:16] [15:  Data held on file at Reprieve.
]  [16:  According to the World Bank, in 2015 only 0.1% of Indonesia’s population comprised of international migrants. See The World Bank, International migrant stock (% of population) – Indonesia, https://data.worldbank.org/indicator/SM.POP.TOTL.ZS?locations=ID. This percentage remained largely the same as of 2020. See Statista, Number of immigrants in Indonesia from 1980 to 2020, https://www.statista.com/statistics/697757/indonesia-number-of-immigrants/. 
] 

Nigerian nationals have also been disproportionately listed for execution, and the proportion of Nigerian nationals executed in the last five rounds of executions between 2008 and 2016 has increased at an alarming rate.
· 2 of 10 individuals executed in Indonesia in 2008 (20%) were Nigerian nationals.
· 1 of 5 individuals executed in Indonesia in 2013 (20%) were Nigerian nationals.
· 2 of 6 individuals executed in Indonesia in January 2015 (33%) were Nigerian nationals.
· 4 of 8 individuals executed in Indonesia April 2015 (50%) were Nigerian nationals.
· 3 of 4 individuals executed in Indonesia in July 2016 (75%) were Nigerian nationals.[endnoteRef:17]  [17:  Five other Nigerian nationals had initially been listed for execution in July 2016.
] 

Abusive labour conditions impacting migrants
As noted above, there were 274,965 Indonesian migrant workers working abroad in 2023.[endnoteRef:18] Over 40% work in domestic and caregiving roles, with domestic workers numbering 66,362 and caregivers numbering 54,665.[endnoteRef:19] Many have informal employment arrangements, which increases their vulnerability to encountering the criminal justice system. The conditions in which many domestic workers work are deplorable.[endnoteRef:20] They are also socially isolated and therefore are more vulnerable to sexual and physical abuse, as well as less likely to have an option to leave an abusive situation or to seek legal recourse.  [18:  Cindy Mutia Annur, Ini Daerah Asal Pekerja Migran Indonesia pada 2023, Jawa Timur Mendominasi (5 February 2024), https://databoks.katadata.co.id/datapublish/2024/02/05/ini-daerah-asal-pekerja-migran-indonesia-pada-2023-jawa-timur-mendominasi
]  [19:  Ibid.
]  [20:  For example, following a visit to Kuwait in 2016, the Special Rapporteur on trafficking in persons, especially women and children, noted that many domestic workers experience physical and mental abuse ranging from being deprived of food to beatings, sleeping on kitchen floors or balconies, being pushed off apartment balconies, being confined in houses, being prohibited from accessing healthcare and outside communications, harassment, sexual assault and psychological abuse encompassing racism and xenophobic statements. See UN Human Rights Council, Report of the Special Rapporteur on trafficking in persons, especially women and children, on her mission to Kuwait (21 April 2017) A/HRC/35/37/Add.1, https://digitallibrary.un.org/record/1304881?ln=en [14]] 

For example, in Malaysia, Indonesian national SO (initials) spent a decade in prison, having been sentenced to death for an act of self-defence resulting in the death of her employer, who had been violent and abusive towards her. SO had been trafficked and forced into domestic labour from the age of 17. Migrant CARE accompanied SO through court proceedings and ensured that the Indonesian government retained lawyers to assist her, and that she had adequate translation and language support. 
In Singapore, SP (initials) was sentenced to death after an altercation with her employer in which SP had acted in self-defence. The physical altercation arose because SP’s employer had not given her food for three days, and when SP asked for food, her employer told her to eat the employer’s child’s faeces. Migrant CARE continues to urge the Indonesian government to make representations to Singapore.  
Violations of fair trial disproportionately impacting migrants
Once facing a capital charge, migrant workers often lack a local support network to help navigate the legal process, assist with securing legal representation, or provide much needed emotional support. This unique situation makes receiving adequate consular assistance as essential element of fair trial for foreign nationals. 

The vulnerable situation of migrant workers is further compounded by state’s failure to provide fair trial protections such as adequate translation and interpretation services, and proper legal representation throughout criminal proceedings. 

In the case of VJ (initials), for example, the interpreter used in the trial was still a university student, not a competent and sworn-in interpreter.[endnoteRef:21] In the case of UT (initials), further detailed below, UT was denied the right to adequate legal representation. During the police interrogation in her case, UT's lawyer, who was appointed by the police, never accompanied her in the investigative process, never provided legal advice, and never explained the legal process she would undergo.[endnoteRef:22] [21:  Istiqomatul Hayati, Penerjemah Terpidana Mati Mary Jane Mahasiswa Bahasa (26 April 2015), https://nasional.tempo.co/read/661012/penerjemah-terpidana-mati-mary-jane-mahasiswa-bahasa]  [22:  Arif Maulana, INDONESIA: Indonesian Death Row and Problems of Unfair Trial (Asian Human Rights Commission, 9 April 2018),http://www.humanrights.asia/news/ahrc-news/AHRC-PAP-002-2018/] 

Exploitation of Indonesian migrants abroad, and foreign migrants in Indonesia, in the illegal drugs trade
The Indonesian Migrant Workers Network reported on 7 March 2024 that many Indonesian migrant workers are sentenced to death as a result of being exploited as drug couriers.[endnoteRef:23] Indonesian migrant workers are vulnerable to such exploitation as a result of a combination of poverty, lack of social and economic opportunity, lack of education, discrimination or domestic violence, among other factors.[endnoteRef:24]  [23:  Dedi Hidayat Pekerja Migran Indonesia Dijebak Jadi Kurir Narkoba (7 March 2024) https://www.rri.co.id/hukum/584124/pekerja-migran-bagian-indonesia-dijebak-jadi-kurir-narkoba  ]  [24:  National Commission on Violence against Women, Kematian Berulang Perjuangan Perempuan Pekerja Migran Terpidana Mati dan Keluarganya Merebut Hak Hidup (2016), 29.] 


Because drug offenses are capital crimes in many receiving states, the vulnerability of migrants to trafficking drugs and lower likelihood of having proper access to justice leads to an increased likelihood of migrants facing the death penalty for drug offenses. 

Such was the experience of death row survivor and Indonesian migrant worker, UT. UT has spent almost 20 years awaiting execution in Indonesia after being convicted of illegally importing drugs. UT was in an abusive marriage which she “felt she didn’t have the power – or financial means” to leave. Her husband’s gambling debts put additional financial strain on her and her two children. She eventually took up work as a caregiver for an elderly woman in Taipei, where she was paid USD 94 per month. Eventually, UT left her husband and in Taipei, began a romantic relationship with “Jerry”, who supported UT financially, allowing her to stop working as a caregiver. During their relationship, they went on holiday to Nepal, and Jerry gave UT a purse as a gift before having to leave Nepal suddenly on “urgent business”. When UT travelled back to Indonesia alone with the purse, airport officers found heroin in the lining of the bag. UT had had no idea the bag contained drugs.[endnoteRef:25]  [25:  Cornell Center on Death Penalty Worldwide, Merri Utami: Migrant Worker Unwittingly Exploited by Drug Traffickers in Indonesia (28 October 2020),  https://deathpenaltyworldwide.org/merri-utami-migrant-domestic-worker-unwittingly-exploited-by-drug-traffickers-in-indonesia/
] 

 
The definition of human trafficking under Indonesian law is overly simplistic and presumes human trafficking to involve confinement or kidnapping. This does not reflect the international definition of trafficking, and/or the reality of trafficking. Trafficking often involves enticement and deceit, for example with romantic approaches or promises of employment and education. Regardless of tactic, victims must not be punished for their own trafficking (this is known as the “non-punishment principle”).[endnoteRef:26] However, in practice, law enforcement authorities do not abide by the non-punishment principle and therefore frequently act contrary to international standards for protections of victims of trafficking. The lack of consideration of these standards in trying death penalty-eligible drug offences within the Indonesian criminal justice system increases the risk of the death penalty against migrants who are trafficked.  [26:  This is clearly stated in the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations Convention Against Transnational Organized Crime. These provisions were ratified by Indonesia through Law No. 14 of 2009.] 

Policy recommendations
Migrant workers make a huge positive impact on their home countries and the countries they work in. However, as detailed in this report, various interconnected factors leave migrant workers more vulnerable to the death penalty than non-migrants. Sending and receiving states and the international community must do more to ensure the rights of migrant workers are upheld, particularly in the context of data showing that foreign nationals are being disproportionately executed in Indonesia. 

The following policy recommendations are aimed at reducing the risk of migrant workers to facing the death penalty.
0. Protections for migrant workers
All sending and receiving states must ratify the Migrant Workers Convention. 
Sending states must properly regulate and monitor the activities of recruitment agencies and carry out pre-departure training. 
Receiving states must properly regulate and monitor working conditions for migrants, including undocumented migrants and those working in unregulated sectors.
0. Protections for victims of human trafficking
Sending and receiving states must identify and protect victims of human trafficking. 
Sending and receiving states must ensure that victims of human trafficking are entitled to effective and adequate remedies for violations of their human rights, including those related to the failure to exercise due diligence to prevent, investigate, and prosecute their trafficking. 
Sending and receiving states must carry out public education campaigns aimed at the protection of victims of human trafficking. Receiving states must uphold the non-punishment principle and not punish victims of trafficking for crimes they have been trafficked to commit, including by implementing the non-punishment principle in domestic law.
0. Adequate consular assistance
Receiving states must notify individuals of their right to consular assistance and allow consular access to all foreign nationals, including migrant workers.
Sending states must provide adequate consular assistance in all cases where their national faces the death penalty.
0. Safeguards in the application of the death penalty
 Receiving states must implement all the safeguards required by international law in the application of the death penalty, including abolishing the death penalty for drug offences and ensuring the death penalty is not imposed on protected groups. 
 
States should ensure individualised sentencing and recognise the impact on culpability of the vulnerabilities and exploitation experienced by migrant workers facing capital charges, by adopting sentencing guidelines that fully reflect reduced culpability based on vulnerability and exploitation. 
 
Sentencing guidelines should also require judges to look carefully at the evidence in any given case to determine the particular role played by the defendant, and the extent of his or her culpability. 
 
Pending implementation of these safeguards, all receiving states should enact a moratorium on executions to avoid the risk of wrongful executions, which amount to an arbitrary deprivation of life.
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