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The International Disability Alliance (IDA) is a unique, international network of eight global and six regional organisations of persons with disabilities (OPDs). Each IDA member represents a large number of national OPDs, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest –and most frequently overlooked – minority group. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of OPDs utilising the Convention on the Rights of Persons with Disabilities (CRPD) and other human rights instruments. 

     I.  INTRODUCTION
1. IDA appreciates the initiative by the Committee on the Elimination of Racial Discrimination (CERD Committee) and the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMWF Committee)  to develop a Joint General Comment/Recommendation on Obligations of State Parties on Public Policies for Addressing and Eradicating Xenophobia and its impact on the rights of migrants their families, and other non-citizens affected by racial discrimination.
2.  This submission tackles issues impacting migrants with disabilities and their families and advances human rights standards developed by the Committee on the Rights of Persons with Disabilities (hereinafter “the CRPD Committee”) under the Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”). 
II.  ABLEISM, XENOPHOBIA AND RACIAL DISCRIMINATION INTERSECTING IN LAWS, POLICIES AND PRACTICES CONTRARY TO THE RIGHTS OF MIGRANTS WITH DISABILITIES, INCLUDING HATES CRIMES
3. Persons with disabilities constitute 1.3 billion of the world population. Persons with disabilities “include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others,”[endnoteRef:1] and thus they are highly diverse and heterogeneous group. Disability intersect with other identities including based on sex, gender, race, origin, ethnicity, nationality, among migrant status, among others.  [1:  Art 1, Convention on the Rights of Persons with Disabilities.] 

4. Traditional models such as the charity and medical model of disability have reduced persons with disabilities to their impairments and did not considered them as right holders.[endnoteRef:2] The adoption of the CRPD in 2006 brought a major shift to a social and human rights model, which recognizes that “disability is a social construct and impairments must not be taken as a legitimate ground for the denial or restriction of human rights.”[endnoteRef:3] [2:  CRPD/C/GC/6, Para 8. ]  [3:  CRPD/C/GC/6, Para 9. ] 

5. The CRPD Committee has consistently recommended States to move away from the medical model of disability and its derived practices that promote ableism resulting in disability-based discrimination. These practices include the use of negative and derogatory terms that portray persons with disabilities as inferior and not 'able' to live a meaningful life, such as ‘imbecile’, ‘unsound mind’, ‘crippled’, ‘retarded’ and ‘insane’, among others.[endnoteRef:4] Ableism underlies legislations and regulations which discriminate based on disability. For example, the CRPD Committee noted with concern Bahrain's “adoption of provisions based on ableism, especially in the Civil Service Law, articles (11) and (25), as well as in the Civil Code and the Penal Code” where words such as ‘able’ and ‘fit’ were used in the legislation, leading to exclusion of persons with disabilities.[endnoteRef:5]  [4:  See IDA’s compilation of CRPD Committee Concluding Observations, Article 1-4, available at <https://www.internationaldisabilityalliance.org/documents/article1to4crpd3-docx>]  [5:  CRPD/C/BHR/CO/1-2, para 7(b). See similarly, CRPD/C/KAZ/CO/1, para 7 (b).] 

6.  Ableism has been defined as “a value system that considers certain typical characteristics of body and mind as essential for living a life of value. Based on strict standards of appearance, functioning, and behavior, ableist ways of thinking consider the disability experience as a misfortune that leads to suffering and disadvantage and invariably devalues human life”.[endnoteRef:6] Ableism leads to social prejudice, discrimination against, and oppression of persons with disabilities, as it informs legislation, policies, and practices.[endnoteRef:7] Ableism considers persons with disabilities as being less worthy of respect and consideration, less able to contribute and participate, and of less inherent value than others.[endnoteRef:8] [6:  A/HRC/43/41, para 9. ]  [7:  A/HRC/43/41, para 10. ]  [8:  A/HRC/43/27, para 15. ] 

7. The intersection of racism, xenophobia and ableism leads to hate speech and crimes. and discriminatory restrictions of the rights of migrants with disabilities, including the health requirement in legislation preventing them access to Visas for immigration and restrictions in accessing social services in the recipient State.
a) Hate speech and crimes against migrants with disabilities 
8. The rise of racist and xenophobic speech and violence against racial and other minorities, and against refugees and migrants in particular, noted by Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia, and related intolerance (the Special Rapporteur),[endnoteRef:9] fosters increased restrictions and violations of rights, in law and in practice, under the prejudice and assumption that persons with disabilities would be unproductive and a cost and a burden for the recipient country. [9:  A/HRC/38/52, para 41.] 

9. [bookmark: _Hlk164266328]While analyzing contemporary drivers and manifestations of racial discrimination in citizenship, nationality, and immigration laws, policies, and practices, the Special Rapporteur identifies three major drivers: Ethno-nationalism, national security and anxiety and economic scapegoating of non-citizens. All these approaches affect migrants with disabilities uniquely and disproportionately, due the prejudice identified above (para. 7). Indeed, the Special Rapporteur notes that the “rise of populist nationalism and right-wing extremism has delivered a devastating blow to racial equality, especially in the global North with persons with disabilities among other groups bearing the greatest brunt."[endnoteRef:10]  [10:  A/HRC/38/52, para 41.] 

10. Migrants with disabilities have been targeted in different countries and assaulted on the basis of their origin, ethnic group, and disability. In 2019, 21 hate crimes against persons with disabilities were reported across Europe.[endnoteRef:11] As documented by the European Disability Forum (EDF), persons with disabilities received threats on online platforms, and were subjected to racist insults and/or the properties where they lived were destroyed.[endnoteRef:12] In Austria, an Afghan man with disabilities was subjected to racist insults and physically assaulted by police at a police station.[endnoteRef:13] In Germany a Libyan male wheelchair user and an asylum seeker was subjected to anti-Arab insults, repeatedly punched in the face and, after falling out of his wheelchair, was repeatedly kicked while lying on the ground by a group. The main perpetrator, who has a far-right background and had been implicated in previous racist attacks, was prosecuted for a racist and disablist hate crime.[endnoteRef:14]  [11:  OSCE, https://hatecrime.osce.org/infocus/2019-hate-crime-data-now-available]  [12:  EDF Recommendations on EU initiatives on hate speech and hate crime (2021), page 5, available at < https://www.edf-feph.org/content/uploads/2021/04/EDF-position-and-recommendation-on-hate-speech-and-hate-crime.pdf> ]  [13:  Idem, page 6.]  [14:   Idem, page 7. ] 

11. In Italy, a man of Moroccan descent who is wheelchair user was subjected to racist, xenophobic, and disablist insults and spat at by other passengers on a tram. The perpetrators accused the victim of delaying the tram's departure while he fixed his wheelchair in place, as required by law.[endnoteRef:15] In Spain, a school for learners with disabilities was covered in racist and disablist graffiti.[endnoteRef:16] It is crucial to note these xenophobic and racial attacks continue even when in several States disability is not included as a prohibitive ground in relation to hate speech and crime.  [15:  Idem, page 7.]  [16:  Idem, page 8.] 

b) Discriminatoty restrictions of the rights of migrants with disabilities based on ableism 
12.  Ableism continues to be manifested in immigration laws and policies. For instance, Article 6 of the Bahrain's Nationality Law of 1963 provides that nationality is granted to a person with "full capacity", defined in Article 2 as "not a minor and not of unsound mind”.[endnoteRef:17] The use of mental health status to deny one’s legal capacity and the ripple effect as a barrier to nationality is one of many examples of medical health requirements that are utilized by different States to restrict persons with disabilities right to freedom of movement based on perceived threats to public health or economic burden associated with migrants with disabilities.  [17:  CRPD/C/BHR/CO/1-2, para 36 (c ) (emphasis added).] 

13. In 2014, Grainne Sherlock, a woman of Irish origin with multiple sclerosis filed an individual communication before the CRPD Committee following her denial of a work visa for failing to meet Australia’s “migration health requirement”. The “migration health requirement” of Public Interest Criterion 4006A set out in the Migration Regulations 1994 provided that "applicants must be free of any disease or condition in relation to which they would be likely to require health care or community services during the period of the visa in circumstances where the provision of such treatment would constitute a 'significant cost to the Australian authorities or prejudice the access of an Australian citizen or permanent resident to health care'." [endnoteRef:18] The CRPD Committee ruled that by denying a work visa on the sole basis of her multiple sclerosis, Australia erred and that the migration health requirement under the Migration Act thereby disproportionally affected her as a person with disabilities and resulted in her being subjected to indirect discriminatory treatment. [endnoteRef:19]  [18:  CRPD/C/24/D/20/2014, paragraph 2.3.]  [19:  CRPD/C/24/D/20/2014.] 

c) Pressing need for awareness raising to tackle simultaneously xenophobia and ableism 
14.  Policies, awareness raising campaigns and any other efforts combatting xenophobia and racial discrimination should be accompanied by -or include- efforts to combat ableism to ensure that migrants with disabilities benefit from the former ones. Awareness raising is crucial for tackling harmful practices and building inclusive societies that embrace diversity. The CRPD Committee has specifically noted the interrelationship between hate speech and awareness raising, noting with concern the “persistence of stereotypes, negative attitudes and hate speech towards persons with disabilities and particularly persons with disabilities who face multiple and intersecting forms of discrimination.”[endnoteRef:20] Media campaigns are a must to combat and eradicate hate speech.[endnoteRef:21] [20:  CO’s 2024, para 19 (b).]  [21:  CO’s 2024, para 20 (b).] 

15. In light of the points raised in this section II, IDA recommends that the proposed joint General Comment:
· Explicitly addresses ableism, reinforcing an obligation to States to address the rights of migrants with disabilities from a human rights-based approach and end discriminatory approaches such as migration health requirements. 
· Specifically elaborates States obligation to create awareness to combat the negative perceptions and beliefs about migrants with disabilities and their families and hate speech against them, and to prevent and sanction hate crimes including disabilty as a ground of hate speech in the law.

III. HUMAN RIGHTS STANDARDS PROTECTING MIGRANTS WITH DISABILITIES AND THEIR FAMILIES
a) Intersectionality and non-discrimination
16. Intersectional discrimination of persons with disabilities “occurs when a person with a disability or associated to disability suffers discrimination of any form on the basis of disability, combined with, colour, sex, language, religion, ethnic, gender or other status”.[endnoteRef:22] IDA welcomes the inclusion of intersectionality as a key principle in the interpretation and eradication of xenophobia and of disability as one of the intersecting characteristics. This approach reinforces and reiterates recent CERD’s Committee practice.[endnoteRef:23] [22:  CRPD/C/GC/6, para 19. ]  [23:  CERD/C/GC/R.37, para 9.] 

17. Intersectional discrimination of persons with disabilities can appear as direct or indirect discrimination, denial of reasonable accommodation, or harassment.[endnoteRef:24] The CRPD Committee defines harassment as a form of discrimination that occurs when “unwanted conduct related to disability or other prohibited grounds takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment."[endnoteRef:25] Harassment can also happen through actions or words that have the effect of perpetuating the difference and oppression of persons with disabilities. It also includes cyberbullying and cyberhate which the CRPD Committee identifies as violent and harmful forms of hate crimes. As highlighted in the previous section, migrants with disabilities and their families are subjected to harassment on basis of disability and other intersecting characteristics including race and migrant status. [24:  CRPD/C/GC/6, para 19.]  [25:  CRPD/C/GC/6, para 18 (d). ] 

18. Broadening and strengthening anti-discrimination laws has led to extended protection of the rights of persons with disabilities including migrants with disabilities. IDA recommends that the proposed Joint General Comment explicitly defines disability-based discrimination and intersectional discrimination in particular.
b) Participation as a general principle and catalyst to eradicating xenophobia
19. Article 4(3) of the CRPD obligates States “in the development and implementation of legislation and policies to implement the Convention, and in other decision-making processes concerning issues relating to persons with disabilities, to closely consult with and actively involve persons with disabilities, including children with disabilities, through their representative organizations”. This obligation is elaborated in CRPD Committee's General Comment no. 7 which obligates States to: “systematically and openly approach, consult and involve, in a meaningful and timely manner, organizations of persons with disabilities”.[endnoteRef:26]  [26:  CRPD/C/GC/6, para 22.] 

20.  Article 2 (1)(e) of the CERD read together with Article 4(3) of the CRPD establishes an obligation of States to not only support establishment of multiracial organizations of persons with disabilities but also to consult with and actively involve them in development and implementation of legislation and policies and programmes on eradicating exonophobia and racial discrimination.[endnoteRef:27] [27:  See CRPD/C/GC/7, para 50 ; para 94 (g). ] 

21. The CRPD Committee has noted with concern that in several States, laws and policies lack measures to protect persons with disabilities belonging to minority, ethnic, and linguistic groups and those who are refugees and asylum seekers.[endnoteRef:28]  On Morocco, for instance, the CRPD Committee recommended that the State “revises the Framework Law 97-13 to and adopt measures to protect persons with disabilities belonging to national, ethnic, religious and/or linguistic minorities, such as Amazigh, black people, migrants, refugees and asylum seekers”.[endnoteRef:29] The CRPD Committee has also raised concerns about the exclusion of refugees in awareness campaigns and programmes.[endnoteRef:30] [28:  See IDA’s Compilation of CRPD Concluding Observations Article 1-4, available at < https://www.internationaldisabilityalliance.org/documents/article1to4crpd3-docx>]  [29:  CRPD/C/MAR/CO/1, para 9 (a)]  [30:  CRPD/C/DJI/CO/1, para 13 ( c). ] 

22. Participation and consultation of migrants with disabilities and their representative organizations in development of migration policies and related decision-making processes as well as in campaigns against xenophobia integrates their knowledge and improves the quality of the decisions.
23. In light of the above, IDA recommends that the proposed General Comment explicitly recognizes effective participation of migrants with disabilities and their representative organizations as a core principle in contributing to eradicate xenophobia and as a measure to ensure disability-inclusive migration policies and legislations.
IV.   MONITORING XENOPHOBIA AND RACIAL DISCRIMINATION AGAINST MIGRANTS WITH DISABILITIES – DISAGGREGATED DATA BY DISABILITY A PRIORITY
24.  Effective implementation of laws and policies aimed at eliminating xenophobia and racial discrimination requires continuous monitoring. Human Rights treaties and practice emphasize the importance of monitoring at national and global levels. Disaggregated data covering diverse grounds of discrimination is vital to inform evidence-based policies interventions. Unfortunately, disaggregated data available is generally lacking or partial. For instance, EDF notes that “official statistics on disability-related hate crime are not available in most EU Member States and that data from 2016-2017, shows that only 5 EU Member States disaggregated data on hate crime by disability as a bias motivation."[endnoteRef:31]  [31:  EDF Recommendations on EU initiatives on hate speech and hate crime (2021), page 4, available at < https://www.edf-feph.org/content/uploads/2021/04/EDF-position-and-recommendation-on-hate-speech-and-hate-crime.pdf] 

25. The CRPD Committee has expressed similar concerns noting that data on asylum seekers, refugees, and migrants with disabilities remain limited.[endnoteRef:32] To support States in collecting comprehensive data, the Washington Group on Disability Statistics has developed a set of questions for national census and surveys,  which has been utilized already in over 80 countries to measure disability prevalence.[endnoteRef:33] The CRPD committee has consistently urged States to use the Washington Group of Short set of questions due to its effectiveness in documenting accurate data on persons with disabilities. [32:  See CRPD/C/FRA/CO/1, para 38; CRPD/C/HUN/CO/2-3, para 37; CRPD/C/IND/CO/1, para 38 (a); CRPD/C/TUR/CO/1, para 39 (c).]  [33:  See at Washington Group on Disability Statistics ‘An Introduction to the Washington Group on Disability Statistics Question Sets’ <https://www.washingtongroup-disability.com/fileadmin/uploads/wg/Documents/An_Introduction_to_the_WG_Questions_Sets__2_June_2020_.pdf>] 

26. Regarding monitoring compliance with the human rights of persons with disabilities, the Office of the High Commissioner for Human Rights (OHCHR) has developed illustrative human rights indicators on the CRPD to “give guidance on actions and measures to be taken in implementing the CRPD and facilitating assessment of this progress.” Throughout this submission, IDA has highlighted how existing laws and practices facilitate violations of the rights of migrants with disabilities specifically those related to liberty of movement and nationality. 
27. In line with this, the OHCHR indicators on Article 18 of the CRPD[endnoteRef:34] outline useful markers that would be beneficial in monitoring measures undertaken by States to eradicate racial discrimination and xenophobic attacks against migrants with disabilities. For instance, indicator 18.1 on “legislation to ensure non-discrimination based on impairment within eligibility criteria for entering or leaving the country” resonates with some of the key concerns raised above on the use of ‘medical health requirement’ to deny or permit entry based on impairment.  [34:  Article 18: List of illustrative indicators on liberty of movement and nationality , https://www.ohchr.org/sites/default/files/article-18-indicators-en.pdf ] 

28. IDA recommends both the Washington Group of Short set of questions and OHCHR human rights indicators on CRPD are explicitly utilized and recommended to States as key tools for assessing States measures in eradicating xenophobia and racial discrimination against persons with disabilities. 
 V. CLOSING CONSIDERATIONS
29. Eradicating xenophobia requires a multisectoral approach that brings together different actors. IDA underscores the importance of meaningful engagement of persons with disabilities and their organizations, including those persons with disabilities who take part in organizations of migrants with disabilities (whatever their legal status is). IDA hopes that the proposed general comment will prioritize this obligation among other issues raised in this submission.
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