Bogota, April 13th, 2024
Honorable
High Commissioner of Human Rights
Office of the High Commissioner of Human Rights.  
Palais Wilson
52, rue des Pâquis CH.1211 Ginebra 10      Switzerland 
Re: Input to the study on care and support, pursuant to HRC resolution 54/6.
Esteemed High Commissioner:
The Center for Reproductive Rights (CRR) would like to contribute to this call by providing updated and independent information regarding the centrality of care and support from a human rights perspective, particularly on the link between care and reproductive autonomy, as a matter of interest for the expert workshop and the comprehensive thematic study. 
Based on the call for contributions from the Office of the High Commissioner of Human Rights, kindly find information regarding the link between care and the right to reproductive autonomy. 
I. The link between care as a human right and the right to reproductive autonomy
The right to care as a human right is intrinsically related to the right to reproductive autonomy. As it has been stated in the Human Rights Committee Resolution 54/6, “(…) gendered distribution of unpaid care work create and perpetuate inequalities in the enjoyment of human rights (…) [and] pose significant constraints on women’s and girls’ education and training and their access to health services, including for sexual and reproductive health services, in particular for women and girls in vulnerable situations (…)”[footnoteRef:2].  [2:  Human Rights Committee, Res. 54/6, A/HRC/RES/54/6, 2023, paragraph 14. ] 

Particularly, the right to reproductive autonomy has been recognized in multiple human rights instruments[footnoteRef:3] and international documents[footnoteRef:4], and its scope has been set forth by the courts and bodies of both the Inter-American system and the international human rights protection system. According to the case-law of the Inter-American Court of Human Rights (IACtHR), the right to reproductive autonomy refers to the power to decide over one's own body, life and health, without coercion, discrimination or violence and the effective possibility of accessing reproductive health information and services.[footnoteRef:5] [3:  For example, Article 16 of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) expressly recognizes the right of women "to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights. Moreover, articles 3 and 23(1)(b) of Convention on the Rights of Persons with Disabilities establish the “respect for inherent dignity, individual autonomy including the freedom to make one’s own choices…”; “The rights of persons with disabilities to decide freely and responsibly on the number and spacing of their children and to have access to age-appropriate information, reproductive and family planning education are recognized, and the means necessary to enable them to exercise these rights are provided”.]  [4:  UN, Beijing Declaration and Platform for Action, adopted at the Fourth World Conference on Women, A/CONF.177/20 (1995) and A/CONF.177/20/Add.1 (1995). This document stablishes that “[t]hese rights rest on the recognition of the basic right of all couples and individuals to decide freely and responsibly the number, spacing and timing of their children and to have the information and means to do so, and the right to attain the highest standard of sexual and reproductive health. It also includes their right to make decisions concerning reproduction free of discrimination, coercion and violence, as expressed in human rights documents.”; CEDAW Committee, General Recommendation No. 24: Article 12 of the Convention – Women and Health, U.N. Doc. A/54/38/Rev.1, 1999, para. 31(e); CEDAW Committee, Concluding Observations: Guatemala, CEDAW/C/GTM/CO/10, 2023, para. 39; CEDAW Committee, Concluding Observations: Sierra Leone, CEDAW/C/SLE/CO/6, 2014, para. 32; CEDAW Committee, Concluding Observations: Portugal, CEDAW/C/PRT/CO/8-9, 2015, para. 45; Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Interim Rep. of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, A/66/254, 2011, para. 21.]  [5:  See Inter-American Court of Human Rights, Case of Artavia Murillo et al. (“in vitro fertilization”) v. Costa Rica, Judgment of November 28, 2012 (preliminary objections, merits, reparations and costs), 2012, para. 146-147, Inter-American Court of Human Rights, Case of Manuela* et al. V. El Salvador, Judgment of November 2, 2021 (preliminary objections, merits, reparations and costs), 2021, para. 192, Inter-American Court of Human Rights, Case Of I.V.* V. Bolivia Judgment of November 30, 2016 (Preliminary Objections, Merits, Reparations And Costs), 2016, para. 155.] 

Moreover, the Committee on Economic, Social and Cultural Rights established that “[t]he right of women to sexual and reproductive health is indispensable to their autonomy and their right to make meaningful decisions about their lives and health”[footnoteRef:6] and reenforced States’ obligation to “(…) put in place laws, policies and programmes to prevent, address and remediate violations of the right of all individuals to autonomous decision-making on matters regarding their sexual and reproductive health, free from violence, coercion and discrimination.”[footnoteRef:7] Also, the CEDAW Committee established that the right to sexual and reproductive health must be guaranteed on an equal basis and without discrimination and recommended States to “[r]equire all health services to be consistent with the human rights of women, including the rights to autonomy, privacy, confidentiality, informed consent and choice”.[footnoteRef:8] [6:  Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), E/C.12/GC/22, 2016, para. 25]  [7:  Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), E/C.12/GC/22, 2016, para. 29]  [8:  CEDAW Committee, General recommendation No. 24: Article 12 of the Convention (women and health), 1999, para. 1, 13 and 31(e).] 

In the following sections, the connection between reproductive autonomy and the right to care will be developed in its three dimensions: to provide care, to receive care and to exercise self-care. 
a. Right to provide care  
The right to care, in its dimension of providing care, is held by the caregivers. For the right to provide care to develop under conditions of equality and non-discrimination, it must be recognized and ensured that those who provide care to others have chosen to do so freely. Care has been traditionally understood as unpaid work that must been done by women within the home and responds to a stereotyped family model, where men are providers and women are caregivers.[footnoteRef:9]  In this context, the right to decide whether to have children in the first place, when and with whom, must be guaranteed in order to freely decide to provide care.[footnoteRef:10] Therefore, access to reproductive health information and services, -including comprehensive sexuality education (CSE), contraception, abortion, post-abortion, and maternal health services- are a condition for the fulfillment of the right to provide care.[footnoteRef:11] [9:  Pautassi, L., Arcidiacono, A., Straschnoy, M., Conditioning care: Universal Assignation for Social Protection by Child in Argentina, 2014, p. 62. Moreover, the Inter-American Commission of Human Rights has recognized that the burden of tasks associated with the home and the reproductive roles of women continue to be one of the main obstacles standing in the way of women’s full political participation and the enjoyment of their economic, social and cultural rights. See: Inter-American Commission of Human Righ, The road to substantive democracy:  women´s political participation in the Americas, 2011, para. 103; Inter-American Commission of Human Rights, El trabajo, la educación y los recursos de las mujeres: la ruta hacia la igualdad en la garantía de los derechos económicos, sociales y culturales, 2011.]  [10:  Pautassi, L., El Derecho al cuidado. De la conquista a su ejercicio efectivo, Friedrich Ebert Stiftung, 2023, p.5  ]  [11:  XV Regional Conference on Women in Latin America and the Caribbean, Buenos Aires Commitment, 2022, para. 19. ] 

The guarantee of the right to care in freedom also implies ensuring the means for people's family to be realized on an equal footing. Thus, the right to provide care to others in freedom requires paid and equitable parental leave, transfers of income, services, infrastructure, and care policies that enable people who choose to form a family to do so without placing a disproportionate burden on women, with serious consequences for their development and well-being.[footnoteRef:12] [12:  UN Women, Families in a Changing World: Progress of the World’s Women 2019-2020, 2020, p. 160. ] 

Moreover, an intersectional perspective is necessary to analyze State’s obligations regarding the right to care, with a special focus on women and people with disabilities, rural, indigenous, peasant, racialized women and surrogates. 
People with disabilities -especially women, girls, adolescents, and members of the LGBTIQ+ community- face barriers in the exercise of their reproductive rights, which prevent them from making autonomous decisions about their own reproductive lives[footnoteRef:13]. The reproductive autonomy of women with disabilities is often judged arbitrarily and with a double standard. On the one hand, they are seen as incapable of making decisions about their own bodies and of raising and caring for their children. They see their reproductive autonomy violated through, for example, forced sterilizations and contraception and even, forced abortions or through the separation from their children[footnoteRef:14]. On the other hand, in contexts in which abortion is allowed, women with disabilities are often denied termination of pregnancy, even on cases of sexual violence.[footnoteRef:15] Overall, girls and women with disabilities do not have access to information and education about sexual and reproductive health and rights and related services: some of the common barriers that they face are negative and hostile attitude among service providers, absence of physical accessibility regarding buildings and equipment, lack of information in accessible formats and communication barriers.[footnoteRef:16] Therefore, the right to care for women with disabilities requires reversing biased representations about their inability to make decisions about their own bodies and to provide care. The lack of reproductive health services and intersectional care policies not only violate the reproductive autonomy of women with disabilities, but also their right to provide care freely when they wish to do so. Therefore, States must guarantee both their decision to have an abortion and their decision to become mothers and caregivers and provide them with the support services they may require in both cases. [13:  Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016) on women and girls with disabilities, CRPD/C/GC/3, 2016, para. 2; Committee on the Rights of Persons with Disabilities, General comment No. 2 (2014): Article 9: Accessibility, CRPD/C/GC/2, 2014; para. 40. 
Regarding members of the LGBTIQ+ community living with disabilities, the UN Independent Expert has stated that they often face intersectional discrimination, greater social exclusion and violence, isolation and barriers to education, housing, employment and health, in particular sexual and reproductive rights See: Independent Expert on protection against violence and discrimination based on sexual orientation and gender identity, Report on the protection against violence and discrimination based on sexual orientation and gender identity, A/74/181, 2019, para. 50. ]  [14:  Special Rapporteur on the rights of persons with disabilities, Report on sexual and reproductive health and rights of girls and young women with disabilities, A/72/133, 2017, para. 3, 29, 31. ]  [15: See Human Rights Committee, Communication No. 1608/2007: L.M.R. v. Argentina, CCPR/C/101/D/1608/2007, 2011.  ]  [16:  Special Rapporteur on the rights of persons with disabilities, Report on sexual and reproductive health and rights of girls and young women with disabilities, A/72/133, 2017, para. 23-25. ] 

Regarding rural, indigenous, peasant and racialized women, the lack of reproductive health services and care policies that are intersectional and intercultural not only violate their reproductive autonomy[footnoteRef:17] but also their right to provide care when they wish to do so. Particularly, indigenous women and girls have limited access to adequate health care services, including sexual and reproductive health services and information - including family planning methods, contraception, and access to safe and legal abortion in their languages- and experience racial and gender discrimination in health systems.[footnoteRef:18] Health professionals are often race- and gender-biased, insensitive to the realities, culture and views of indigenous women and do not speak their languages, and they rarely offer services respecting the dignity, privacy, informed consent and reproductive autonomy of Indigenous women.[footnoteRef:19] Furthermore, rural women face extremely limited access to health care, including sexual and reproductive health care, owing to prevailing social norms and patriarchal attitudes, insufficient budget allocations to rural health services, the lack of infrastructure and trained personnel, the lack of information on modern methods of contraception, remoteness and the lack of transport.[footnoteRef:20]They are more likely to resort to unsafe abortion than their urban counterparts, a situation that puts their lives at risk and compromises their health.[footnoteRef:21] Therefore, in order to guarantee their right to reproductive autonomy and to freely decide to provide care, States have the obligation to respect and ensure both their decision to have an abortion and their decision to become mothers and provide care. [17:  CEDAW Committee, General recommendation No. 39 (2022) on the rights of Indigenous women and girls, CEDAW/C/GC/39, 2022, para. 44; CEDAW Committee, General recommendation No. 34 (2016) on the rights of rural women, CEDAW/C/GC/34, 2016, para. 37. ]  [18:  CEDAW Committee, General recommendation No. 39 (2022) on the rights of Indigenous women and girls, CEDAW/C/GC/39, 2022, para. 51.]  [19:  CEDAW Committee, General recommendation No. 39 (2022) on the rights of Indigenous women and girls, CEDAW/C/GC/39, 2022, para. 51.]  [20:  CEDAW Committee, General recommendation No. 34 (2016) on the rights of rural women, CEDAW/C/GC/34, 2016, para. 37. ]  [21:  CEDAW Committee, General recommendation No. 34 (2016) on the rights of rural women, CEDAW/C/GC/34, 2016, para. 38.] 

Additionally, persons acting as gestational surrogates cannot freely exercise their rights to reproductive autonomy and to care on equal basis. Surrogacy is intertwined with these rights, since it involves the intentional decision of a surrogate, through prior agreement with a third party (the intended parent or parents), to become pregnant, carry, and give birth to provide a child to the intended parents[footnoteRef:22]. Thus, surrogacy lies at the core of the traditionally unwaged care work of reproducing people[footnoteRef:23]. However, States have failed to ensure the rights of surrogates to reproductive autonomy and to care by banning, restricting, or failing to regulate the practice of surrogacy from a human rights perspective, which forces surrogates into dangerous conditions and limits their choices to engage in the practice with professional support and advice[footnoteRef:24]. Many States limit the legality of surrogacy only to altruistic cases, thereby perpetuating the gender stereotype that reproductive work should be done for free and out of ‘love’. This maintains the exploitation of women by hiding and devaluing their productive contributions to the market[footnoteRef:25]. Furthermore, even in regulated contexts, surrogates face significant challenges and impacts on their ability to make decisions about their own bodies. It has been reported that surrogacy agreements often grant intended parents the right to decide how many embryos are implanted, how the birth is conducted, and whether to undergo embryo reduction or abortion, resulting in frequent violations of the reproductive rights of surrogates[footnoteRef:26]. [22:  Lamm, E., “Rethinking surrogacy from a feminist perspective” in García, R. & Beltrán, M. (eds) The Disseminated Body: Status, Use and Disposal of Human Biomaterials, Aranzandi, 2018, p. 192.]  [23:  Vertommen, S. & Barbagallo, C., The in/visible wombs of the market: the dialectics of waged and unwaged reproductive labour in the global surrogacy industry, Review of International Political Economy, 2022, p. 1945.]  [24:  GIRE, Surrogacy in Mexico: the results of a harmful regulation. 2017, p. 12.]  [25:  Vertommen, S. & Barbagallo, C., The in/visible wombs of the market: the dialectics of waged and unwaged reproductive labour in the global surrogacy industry, Review of International Political Economy, 2022, p. 1951; Borrillo, D., Bioethics in family relations: Body and market in French law. Family Law, Interdisciplinary Journal of Doctrine and Jurisprudence, 2018, p. 5.]  [26:  The University of Chicago Law School, Human Rights Implications of Global Surrogacy, 2019, p. 13.] 

States have the obligation to regulate gestational surrogacy agreements in a manner that respect, protect, and fulfill the human rights of all stakeholders, particularly of women and people who act as surrogates to reproductive autonomy and care. [footnoteRef:27] Therefore, States must ensure the right of surrogates to make free and autonomous decisions about their reproductive life -including during attempts to become pregnant, pregnancy, delivery, post-partum and termination of pregnancy- free of violence, coercion and discrimination and the right to comprehensive, unbiased, and evidence-based information and services and to consent to or refuse treatment[footnoteRef:28]. Furthermore, States should recognize surrogacy as hired human reproduction and surrogates as waged reproductive workers with labor contracts, fair salaries, and rights[footnoteRef:29]. Such measures are essential for promoting gender equality and tackling power dynamics and unequal bargaining power between actors in surrogacy arrangements, especially in contexts where surrogacy remains either deregulated or prohibited. [27:  Committee on the Elimination of Discrimination against Women Concluding observations on the ninth periodic report of Ukraine UN.Doc CEDAW/C/UKR/CO/9 (1 November 2022), paras 45 d and 46 d; Committee on the Elimination of Discrimination against Women Concluding observations on the sixth periodic report of Cambodia UN. Doc. CEDAW/C/KHM/CO/ (12 November 2019), paras 46 and 47.]  [28:  Center for Reproductive Rights, Compensated Gestational Surrogacy in the United States: Baseline Guiding Principles for Proactive Policy, 2019. ]  [29:  Rudrappa, S., Discounted life: The price of global surrogacy in India, NYU Press, 2015, p. 80.] 

Therefore, States have the obligation to legalize, provide and ensure access to reproductive health services, including abortion when women want to terminate their pregnancies, but also to implement care policies when they do want to become pregnant and when they do want to continue their pregnancies, work as surrogates, give birth, and/or raise children.
b. Right to receive care
Ensuring a woman´s right to reproductive autonomy is essential to guarantee the right of children and adolescents to receive care.
Forced maternity and reproduction through the criminalization of abortion directly affect those who receive care -children and adolescents- insofar as it may imply that care is provided in suboptimal conditions.[footnoteRef:30] Moreover, evidence shows that forced pregnancy could impact the future development of those children, especially in their education and career performance[footnoteRef:31]. Also, the Turnaway Study exhibited that carrying an unwanted pregnancy to term is associated with poor maternal bonding, such as feeling trapped or resenting the baby -born after an abortion is denied- compared to a child born after the woman obtains an abortion.[footnoteRef:32] [30:   See Mitrut, A., Wolff, F.C., The impact of legalized abortion on child health outcomes and abandonment. Evidence from Romania, Journal of Health Economics, 30, p. 1219–1231. See algo Gruber, J., Levine, P. and Steiger, D., Abortion Legalization and Child Living Circumstances: Who is the "Marginal Child”?, The Quarterly Journal of Economics, 1999. ]  [31:  See Lin, W. and Pantano, J., The unintended: negative outcomes over the life cycle. Journal of Population Economics, 28, 2015, p. 479–508; Martha, J., Fifty Years of Family Planning: New Evidence on the Long-Run Effects of Increasing Access to Contraception, Brookings Papers on Economic Activity, 2013.]  [32:  ANSIR, Informative Brief, 2018, p.  2; See also: Greene Foster, D., The Turnaway Study – Ten years, a thousand women and the consequences of Having -or Being Denied- an Abortion, 2020.] 

The right to receive care of children and adolescents implies the right to receive quality care, to spend time with their parents and to have resources for their upbringing and demands the need to implement care policies and to guarantee the reproductive autonomy of their mothers.
c. Right to exercise self-care
Self-care is defined as the capacities of individuals, families and communities to promote and maintain good health, prevent, control and cope with disease, rehabilitate and address disabilities with or without the intervention of health professionals or institutions.[footnoteRef:33] [33:  WHO, Guideline on Self-care Interventions for Health and Well-being, 2022, p. 8. ] 

According to the World Health Organization (WHO), the right to exercise self-care requires States to facilitate practices such as self-managed medical abortion at home.[footnoteRef:34] This includes making available clear information with an intersectional and intercultural perspective on reproductive health and safe abortion methods on digital platforms; legalizing misoprostol and mifepristone so that safe abortions can be performed; making available pre- and post-abortion medical consultations and any other tool that enables self-care in reproductive health.[footnoteRef:35] It is worth noting that the WHO has recommended in 2022 the full decriminalization of abortion and its availability on the request of the woman, girl or other pregnant person.[footnoteRef:36] [34:  WHO, Guideline on Self-care Interventions for Health and Well-being, 2022, p. 85.]  [35:  WHO, Guideline on Self-care Interventions for Health and Well-being, 2022]  [36:  WHO, WHO guideline on self-care interventions for health and well-being, 2022 revision, 2022, p. 24-26] 

II. Recommendations
Taking all the above into consideration, we recommend to the High Commissioner of Human Rights to approach in the expert workshop and the comprehensive thematic study the intrinsic link between the various dimensions of care, with the guarantee and promotion of sexual and reproductive health and rights: 
· Recognizing and addressing the feminization of care work and its discriminatory effects.
· Implementation of care policies from a human rights, intersectional and intercultural perspective, including paid parental and family leave, quality early childhood care infrastructure and services, and income transfers for care purposes, so that the choice to provide care does not have disproportionate impacts on women and also to guarantee the right to receive care for children and adolescents.
· Legalization of abortion and other reproductive health services[footnoteRef:37], so that people choose to provide care freely.  [37:  WHO, WHO guideline on self-care interventions for health and well-being, 2022 revision, 2022, p. 24-26] 

· Removal of barriers to access to legal abortion in confidentiality, without prerequisites, such as consent or approval of third parties, waiting times, prior studies and other arbitrary costs imposed by administrative, criminal and/or health regulations.
· Implementation of support systems and reasonable adjustments so that girls and women with intellectual or psychosocial disabilities can make informed and free decisions regarding abortion and their reproductive health, when required, and so that they can have children and provide care when they wish to do so. 
· Implementation of quality, intersectional, intercultural, physically accessible, affordable, and culturally acceptable services so that rural, peasant, indigenous, and racialized women and girls can make informed and free decisions regarding abortion and reproductive health practices. 
· Approval of mifepristone and misoprostol for obstetric and gynecological use to facilitate self-managed abortion and develop information guides on safe abortion practices in clear language. 
· Regulation of surrogacy agreements from a gender and human rights perspective, ensuring the rights to reproductive autonomy and care of surrogates.
We appreciate the attention that the High Commissioner of Human Rights can provide to this contribution and the use you can make of this information.
We remain available to provide any further information that might be required. All the inquiries can be sent to acoll@reprorights.org or tagosti@reprorights.org. 

Kindly,
Center for Reproductive Rights
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