POSSESSIONS
OF PRECARIOUSLY
HOUSED PEOPLE

Introduction BELonGINGS MATTER
and Context

Introduction and Context

This report compiles and analyses the multiple laws and regulations that govern people and their
belongings. This helps us understand how law contributes to the marginalization of unhoused and
precariously housed people. Personal belongings have physical and emotional significance for everyone.
For precariously housed and unhoused people, personal belongings hold particular importance.
Belongings can allow people to survive, particularly in outdoor spaces. Belongings also affirm individual
identity and autonomy.

The laws and regulations studied in this report notionally apply to all people. If people have secure
housing, the law ensures the protection of belongings. But the personal property rights of those people
who lack control over the spaces they occupy are systematically undermined, not protected. The fact
that precariously housed and unhoused people generally lack title to land upon which they can control
their belongings, means that they experience greater regulatory control. This is compounded by the
pervasive stigmatization towards people experiencing poverty and the related devaluation of their
belongings, and the broad discretion afforded to those charged with enforcing such regulations
regulators of public and private space. This means that the belongings of precariously housed people are
at constant threat of seizure and disposal by state and private regulators. Precariously housed and
unhoused people thus experience both physical and emotional harms that further their vulnerability and
precariousness. The constant cycle of dispossession is a dehumanizing experience that amounts to
significant emotional harm.

This inequality is further sharpened by the fact that many unhoused and precariously housed people are
forced to continuously move through various public and private spaces, including sidewalks, parks,
shelters, transitional housing, storage facilities, rooming houses, single-room accommodations, and
other insecure rental housing. Since precariously housed and unhoused people in urban centres almost
always lack title or ownership to land, their belongings are at the mercy of landlords, non-profit
organizations, corporations, and government actors. Canadian laws provide little recognition and
protection of the belongings of precariously housed and unhoused individuals.

Why we focus on belongings

Studying the laws and regulations that govern people and their belongings is therefore important to
understand how legislation contributes to the marginalization of people with low income. Compiling the
legislation and case law reveals the problematic legal realities these communities face. Legislation that
impacts the belongings of precariously housed and unhoused people will in turn impact their stability and
thereby their ability to secure and maintain personal arrangements such as shelter, employment, or
health services. Further, a study of the laws and regulations that govern people's belongings increases
understanding of the equality issues present in the regulation of property in general. Housed people's
residential and personal property are afforded significant protections, in part because of the societal
importance attributed to residential property, while the personal property of people with low income is
subject to exclusionary rules that impact their ability to exist in certain spaces.

Political or legal discussions regarding human rights, Indigenous peoples’ rights, municipal planning,
community building, poverty, homelessness, encampments, government spending, or sustainability must
include serious consideration of the current legal framework around the personal property of people
experiencing poverty and homelessness. This legal reality is too often overlooked in such discussions.
The regulatory realities faced by people on the streets, in parks, and in precarious accommodations in
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regard to their personal property create significant social inequities that have lasting detrimental effects
on people experiencing poverty. Reimagining other ways of relating, and in the meantime, adjusting these
laws and policies, directed by the experiences and realities of people most impacted by them, can ensure
that municipal and provincial legal systems are functionally accessible and equitable for all people.

This regulatory matrix, therefore, is fundamentally inequitable, targeting poor people, while upholding the
property interests of the more legally secure. This inequity extends beyond questions of social class,
however. While contemporary municipal bylaws that restrict sheltering in parks or on sidewalks are not
exclusively directed at Indigenous populations, the reality is that a disproportionate number of
Indigenous Peoples experience homelessness and poverty and therefore these laws effectively continue
to uphold colonial and racist legacies of the control of Indigenous land and belongings.

The legal and cultural concepts of land ownership and private property that have been used to
dispossess Indigenous people of their land are the basis upon which laws and bylaws are written and
continue to be enforced against precariously housed and unhoused people. Colonization in Canada has
been characterized by the displacement of Indigenous communities through the seizure of land and
resources in order to advance colonial economic objectives. ' Contemporary laws that authorize state
officials or private landowners to destroy the belongings of precariously housed and unhoused
individuals have their roots in these colonial laws and policies of displacement, seizure, and extraction
that ignore treaties, and Indigenous legal traditions and concepts of land.

This report focuses on the complex legal realities that precariously housed and unhoused people face in
maintaining their belongings. These legal realities are rooted in colonial notions that inherently value
private property and devalue Indigenous laws and the lives and survival of precariously housed and
unhoused people. Paradigm-shifting changes are required in the way we as a society value property
compared to how we value human beings.

What we mean by “unhoused” and “precariously housed”

While the Government of Canada does not have an official definition of poverty 2, this report focuses on
the experiences of people whose low-income has impacted their ability to obtain and maintain stable
housing, thus pushing them to periods of homelessness or unstable housing arrangements that often
force them to a greater reliance on public space. This report often refers to this population as
"“precariously housed and unhoused people.” This is intended to capture the broad spectrum of housing
insecurity that many people face. ‘Precariously housed' signals a particular legal relationship, in which a
person is subject to the will or decision of others (see glossary below). It would include the situation of a
person living in a highly insecure rental property (couch surfing with a friend, for example) as well as that
of a person camped on public property. This differs from other definitions of the term, which use it to refer
only to those who are at risk of losing their housing.

We use the term ‘unhoused’ as a synonym for ‘homelessness’, defined by the Canadian Observatory on
Homelessness as 'the situation of an individual, family, or community without stable, safe, permanent,
appropriate housing, or the immediate prospect means and ability of acquiring it." We use ‘houseless’ in
place of ‘homeless' to signal that while a person may lack a physical structure that they can call their own,
they still have a social connection with a broader community. We use the two terms, therefore,
interchangeably.

A significant number of people in Canada, approximately 10%, who live in unsuitable, inadequate, or
unaffordable housing, can be described as precariously housed and unhoused. ® Not all of this population
experience enforcement regarding their belongings in the same way. Some are able to exist within the
confines of laws, bylaws, and regulations in ways where they avoid regular confrontational interactions
with enforcement entities. Others experience lack of stability of their belongings because of being
restricted to one location due to being criminalized or medicalized in institutions, but do not regularly
cycle through public and private space. While there is a large range of populations that exist as
precariously housed or unhoused, this report focuses on those who are forced to continuously move
through public and private spaces, including sidewalks, parks, shelters, transitional housing, storage
facilities, rooming houses, single-room accommodations, and other insecure rental housing.

Certain populations are more likely to be living in poverty in Canada and thus more likely to be
represented in this report. This includes single people aged 45-64, single parents, new immigrants who
migrated less than 10 years ago, people with disabilities, and Indigenous Peoples. * Within these
populations, certain groups experience greater surveillance and criminalization. Indigenous, Black, and
other People of Colour, visibly poor people, people who use drugs, people stigmatized around mental
illness or other health conditions, people with disabilities, gender non-conforming people often
experience greater enforcement than other precariously housed individuals who exist in these same
spaces and are able to exist within the complicated legal matrix of street spaces, or are not stigmatized in
the same ways.

Canadian police and enforcement agencies in Canada have been found to be systematically

racist.  Indigenous, Black, and other racialized people are disproportionately over-policed in
municipalities across the country. © As police and other peace officers are often instigating or involved in
the enforcement of laws and bylaws regarding the possessions of precariously housed and unhoused
people, systemic racism similarly impacts racialized people and their security of belongings. Racism
underscores every discussion about laws and bylaws which have been used, and continue to be used, to
control precariously housed and unhoused people and their belongings.

Please see a glossary of other terms used in the report here.

Cities and jurisdictions

This report was written and edited on various traditional Indigenous territories, and discusses colonial
laws from various traditional Indigenous territories, including:
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the territories of the xwmabkwayllom (Musqueam), Skwxwi7mesh (Squamish), Sté:16 and
Sellilwstal/Selilwitulh (Tsleil-Waututh) Nations;

the territories of the lakO0anan (Lkwungen) People;

the traditional and unceded territories of the Sté:16 people, the Sema:th First Nation and Mathxwi First
Nation

Tkaronto, the traditional territories of the Mississaugas of the Credit, the Anishnabeg, the Chippewa,
the Haudenosaunee, and the Wendat peoples;

Dish With One Spoon Wampum Belt Covenant Territory, including the traditional territories of the Erie,
Neutral, Huron-Wendat, Haudenosaunee and Missisaugas of the Credit

Adawe/Odawa, un-ceded Anishinabe Algonquin territory

The legislation in this report focuses on the cities of Toronto, Hamilton, Ottawa, Vancouver, Victoria, and
Abbotsford. These jurisdictions represent both large metropolitan areas and smaller urban centres, giving
a representative range of municipalities in two of Canada’s most populous provinces. Other municipalities
are referenced throughout to draw distinctions in legislation, to demonstrate the similarities that exist
outside of these surveyed examples, and to raise important legal decisions that have implications
elsewhere.

The report has a particular focus on formal legal mechanisms such as provincial laws and municipal
bylaws, and focuses less on routine forms of governance or extra-legal regulation by private citizens (e.g.,
vigilante housed community members destroying tents).

Four legal spaces

The report focuses on four interacting and overlapping legal spaces - frequently used by precariously
housed and unhoused people - in which belongings are regulated:

Streets

Sidewalks, streets, highways, boulevards, and other spaces that include vehicular and pedestrian traffic
governed under municipal streets bylaws in urban centres.

Parks

Public parks, greenspaces, parklets, public squares, playgrounds, paths/trails, beaches, and other
publicly accessible space often connected to recreation governed under parks bylaws in urban centres.

Rentals / Tenancies

Indoor rental accommodations governed by provincial residential tenancies legislation. This report
focuses on rooming houses and single-room accommodations.

Non-tenancy accommodations

Indoor accommodations that may or may not require rent or maintenance payments and are exempt
from residential tenancies legislation. This report focuses on emergency shelters and rooming houses
that have shared amenities with the landlord.

The distinction between these four spaces is often not clear. The ways that laws, bylaws, and court
orders are enforced in some of these spaces can be dependent on whether the property is considered
public or private property. This report highlights how each space is regulated differently based on its
understanding as public or private space, and what impact this has on the belongings of precariously
housed and unhoused people.

This report focuses on municipal bylaws, as well as provincial laws and regulations and how they impact
the belongings of precariously housed and unhoused people. It does not claim to be a comprehensive
review of all laws that can impact a person's personal belongings. This would need to include federal
legislation that has implications on people's belongings, such as the Canadian Charter of Rights and
Freedoms, the Criminal Code of Canada, or the Controlled Drugs and Substances Act.

Where this work comes from

This report was written by scholars and researchers from a variety of institutions across Canada, trained
in both legal and social science analysis. It was guided by the advocacy, work, and experiences of people
at the frontlines of these legal realities—for example, people with lived and living experience of poverty
and houselessness, community organizers, frontline outreach workers, and community legal advocates.



Streets

The report would not be possible without the expertise and firsthand legal knowledge of those individuals
who have been exposed to laws, regulations, and rules that have impacted their security to their personal
belongings. We are deeply grateful for them for sharing their wisdom and experience. We are also grateful
for our past research assistants and the many reviewers of this report

The report hopes to fill a valuable gap, serving as a resource to frontline advocates and policy makers,
who signaled a need for such an analysis. It focuses on the regulatory matrix governing people's
belongings. It does not centre the lived experience of those who are governed by such controls. We do
provide vignettes, drawn from the interviews with people with lived experience. The interviews also
informed the broad analysis conducted in this report. First-hand testimonies documenting the experience
and effect of regulation are analyzed elsewhere. Please see In Their Own Words.

Watch the report launch video here.

Streets

The laws, bylaws, and regulations that apply to personal belongings in street spaces apply to anyone
using public or private street space and anyone with personal belongings in that space. However, these
laws disproportionately impact precariously housed people who continuously move through public and
private spaces, including sidewalks, parks, shelters, transitional housing, storage facilities, rooming
houses, single-room accommodations, and other insecure rental housing. For those who lack secure
places to call their own, their increased presence in street spaces means they experience enforcement
regarding their belongings beyond that experienced by other users. Even individuals who can access
tenancy and non-tenancy private indoor residences or shelters may still heavily rely on public and private
street spaces for reasons including lack of security or safety in the indoor accommodation, social
support from people who remain living outside, or the need to access formal and informal sources of
income.

Certain populations experience greater surveillance and criminalization while existing in street spaces.
Indigenous, Black, and other People of Colour, visibly poor people, people who use drugs, people
stigmatized around mental illness or other health conditions, people with disabilities, and people who are
non-conforming in other ways often experience greater enforcement than others precariously housed
individuals who exist in these same spaces and are able to exist within the complicated legal matrix of
street spaces, or are not stigmatized in the same ways.

1. How Streets are Defined in this Report

City streets are often grouped by terms like “commercial” or “residential” or “public” or “private.” This
chapter considers streets by how they are governed by municipal bylaws 7 and their enabling provincial
legislation . In defining streets, we include roads, bridges, lanes, sidewalks, boulevards, alleys, and “any
other way normally open to the use of the public.” ® While municipal streets bylaws mostly focus on the
regulation of vehicles, this chapter includes other street-adjacent areas that may be public or private
space, including parking lots, transit infrastructure, business entryways, and empty urban lots—
effectively any urban space that is not a park, square, or public space as a place where people can
congregate.

Precariously housed and unhoused populations use streets for shelter or as spaces where they can
simply exist, as they often lack a legally protected, safe, and accessible home. This use of streets,
coupled with lack of access to secure storage, means that the personal belongings of precarious housed
people also often occupies these spaces. Living in encampments can provide greater stability and safety
for people and their belongings. Encampments can exist on streets, but also in parks, and we discuss
them in both sections of the report.
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"Public” (streets, sidewalks, boulevards and transit corridors) and “private” spaces (parking lots, business
entryways, or privately owned vehicles in public parking areas) are both regulated by municipal bylaws
and provincial legislation. These laws limit the control that precariously housed people have over their
personal property compared to people who have access to permanent housing or secure storage. These
rules also give enforcement agencies authority and discretion to control items that violate the bylaw.
While the designation of a space as public or private will impact exactly what legal tools can be used and
will therefore have different impacts on the belongings of precariously housed people who rely on these
spaces, the final impact on their personal belongings is often the same.

Vignette

Dave was evicted from a privately-owned single-room occupancy (SRO) building where he had
been living for nearly five years. He packed up what he could of his clothes, valuables, photos,
and other possessions into a few bags and suitcases that he could manage to carry around
with him, but he had to sell or discard whatever he could not fit. Having negative experiences in
shelters in the past, Dave decided not to stay in the nearby shelter, taking his chances on the
street and sleeping rough. He didn't have much outdoor sleeping gear, so he layered up, slept
in spaces with awnings when he could, and tucked most of his possessions between himself

and whatever building he was next to. 10

Each morning at 7am, city workers arrived at the entryway of the vacant building where Dave
slept, waking him up and telling him to move on. Dave had a flexible part-time job that he had
retained through his housing transition, so for several weeks, these wake up calls were
uneventful and woke him up in time to get ready to go to work. While the job was within walking
distance of the area he was sleeping in, he could not bring all his belongings with him to work.
With few options and the inability to afford a private storage locker, in the early mornings Dave
hid some of his possessions in some bushes, taking care to make them the least visible to
passersby as he could. ' He was able to bring a small bag with him to work and store a few
small bags with a former neighbour at his old apartment.




After a few days, Dave returned to the bushes where he stored some belongings to find that his
belongings were gone. He learned that City workers had come by and removed his belongings.
As it got colder outside with winter approaching, Dave had a more difficult time waking up and
packing up his belongings every morning at 7am when city workers showed up. Several times,
he ignored them, and stayed wrapped up in his blanket and tarp, waking up to a ticket attached
to his backpack. A week later, early one morning, Dave was woken up by city workers telling
him he had fifteen minutes to pack his stuff. Dave began placing his belongings in bags and
containers but was not able to finish within fifteen minutes. City workers used caution-tape to
tape off his belongings and told him that if he crossed the tape, he would be arrested and given
criminal charges. City workers allowed him to have one backpack, but proceeded to confiscate
his mobility aid 12, his tarp, and the rest of his belongings. From what he understood, the City
was supposed to hold onto ‘unclaimed’ or ‘abandoned’ property for some amount of time. '3
But Dave did not know where to go, who to talk to, or what it might cost him to get his
belongings back. He considered them to be gone for good, which was a very painful and
significant loss. ' Due to the stress he was experiencing, Dave had a difficult time completing
his duties at work, and he ended up losing his job.

2. Public spaces

Streets and Sidewalks

For precariously housed and unhoused people, streets are risky places for belongings. Municipalities
create bylaws that state which activities, behaviours, and items are permitted on streets and sidewalks. In
Ontario and British Columbia, municipalities have different rules on which specific items, obstructions,
and activities are allowed for people who use the street for shelter or as a place to store their belongings.
Bylaws may be specific about objects that cannot be placed on city streets (e.g. tents), which therefore
target unhoused people. Other bylaws may result in targeted enforcement due to the heightened visibility
of unhoused people and the presence of their belongings on the street.

Ontario Municipalities

Most of the surveyed bylaws in Ontario municipalities specify that no one may cause an obstruction on a
city street or sidewalk by way of their person, by placing an object, or by erecting a structure. '> None of
the bylaws provide a definition for what they mean by “obstruction” so it is unclear whether an obstruction
would need to fully or partially impede pedestrian or vehicle traffic. Without obstruction being defined, it
is difficult to know how large an object would need to be or where it would be located for it to be at risk.
This would likely depend on each city's enforcement policies and practices. Municipalities can also
create, approve, or ignore their own obstructions, like utility poles or other city infrastructure in the middle
of a sidewalk.

Tents and other temporary shelters are specifically prohibited on streets in Toronto and Hamilton, '® and
camping, dwelling or lodging on a Toronto street is prohibited. '” These prohibitions state that a person
may not erect or place a structure on, over, or under a street. '® Thus, people setting up a tent or shelter
under an overpass, viaduct, or similar infrastructure would also be in contravention of Toronto and
Hamilton's bylaws. Toronto also has a separate bylaw prohibiting people from camping or erecting tents
and temporary shelters in the City’s public squares. '° Both cities' bylaws also provide for enforcement by
way of removing the structures, as well as any other items in contravention of the bylaw at the expense of
the owner. After 60 days, no claims can be made to retrieve impounded objects in Toronto. 2°

Littering and dumping materials are also highly regulated in Toronto, which can have an impact for
precariously housed people where their possessions are devalued and treated like garbage or litter.
Toronto's Municipal Code on littering and dumping prohibits people from dumping or placing any waste,
including garbage, recyclable materials, and organic materials, on any City land and streets. “Garbage” is
defined as any non-recyclable, non-organic waste including “unused” or "unusable” materials that appear
to have been cast aside or abandoned, to be worthless or of no particular value, or to have been worn
out. 2" However what appears to meet the above definition in the eyes of a City worker or any other
person who has the ability to store their belongings, might in fact be immensely valuable to its owner who
has placed it on a street.

For example, if a person who engages in binning to earn an income is carrying around a bag or cart full of
cans and bottles and needs to put it somewhere on a street so they can access a service or a washroom,
those recyclables may be removed as garbage by bylaw enforcement despite them having a monetary or
emotional value for the person who collected them and placed them on the street.

British Columbia Municipalities

Vancouver is unique among the surveyed municipalities in having its own bylaw dealing with unclaimed
property found in the City. Where B.C.'s Police (Disposal of Property) Regulation sets out the
responsibilities of provincial police (RCMP) in handling unclaimed property, Vancouver's Unclaimed
Property Bylaw specifies the responsibilities and practices that the Vancouver Municipal Police Force
must follow. The bylaw requires police to retain unclaimed property for at least six months before it can be



auctioned off. However, as is the case with the provincial laws, the police may dispose of the property at
any time if it is perishable or of no saleable value. 2> Once again, the matter of what is considered of
"saleable value” could have an impact on whether an unhoused person’s belongings will be retained or
disposed of when removed from a street.

Municipalities in B.C., like in Ontario, have street and traffic bylaws that govern the placement of
obstructions, structures, and waste on city streets. Vancouver's Street and Traffic Bylaw No 2849 is
broad in terms of the objects and activities that it regulates. City Engineering workers, accompanied by
Vancouver Police, enforce regular “street sweeps” based on practices outlined in the City of Vancouver
Safe Operating Procedure — Dismantling of Transient Camps. 2% These sweeps include the seizure and
destruction of possessions of people sheltering outdoors with the justification of cleaning city property.
In addition to similar provisions relating to obstructions, structures, and waste/litter, Vancouver's bylaw
prohibits people from placing any merchandise, chattel, or wares on a sidewalk for sale, display, or any
other purpose without a permit. 24 Thisis likely to raise problems, for instance, where an unhoused person
is selling items on the street as a form of survival income-generation, or where a person perhaps has a
diminished capacity to keep their belongings organized in a public space. The visibility of such activities
and their belongings increases the likelihood of enforcement.

In Victoria, a person cannot place or leave an object on a city street or sidewalk, especially one that
causes an obstruction or nuisance, including garbage and any “offensive” substance or matter. 25 Any
items can be removed and impounded, and in order to retrieve the items, the owner must sign an
undertaking that they will not place it again on a street or sidewalk. Retrieval of belongings can also
require the owner to pay detention and removal fees of $25 or $40 for a first detention or removal, and
$100 for second removal, and impound fees of $5 or $7 per day, both dependent on the weight of the
impound. %° If an item is not retrieved, it may be sold at auction after 30 days. 2’ Another section of
Victoria's bylaw specifies that a person cannot set up a tent or temporary structure on a City boulevard.
This means that the Parks Regulation Bylaw which permits overnight sheltering does not apply on streets
and sidewalks.

Abbotsford's Good Neighbour Bylaw specifies that no person can camp or erect a tent on a city street or
other public place, nor can anyone obstruct another person on a city street, including on sidewalks. 28
The City's Street and Traffic bylaw notes that any obstruction may be removed and like in Victoria, may be
sold at auction after 30 days. 2° Abbotsford also prohibits people from “deposit[ing] or throw[ing]" trash,
litter, and specifically bottles in any open place. 30 This once again relates to the subjective matter of what
is considered garbage or trash, and complicates the ability of people who rely on collecting waste and
recycling materials for their own consumption or as a form of income to be able to store or leave those
items in a public place.

Fire regulations also limit the control that precariously housed people have over their possessions. In
August 2022, Vancouver Fire Rescue Services issued a fire order to remove structures and objects of an
estimated 400 people in an encampment along the sidewalk of Hastings Street. 3! This order was made
despite a lack of alternative space for people to move to, and despite the city's Street Sweeps Working
Group which identified the need for storage facilities and garbage disposal sites to ameliorate fire and
garbage concerns in advance of the fire order. 32

Privacy Rights in Tents

What privacy rights does a person living on a street in a tent have or other temporary structure over their
belongings? What if the tent owner is suspected of a crime? Can their tent be searched without a
warrant, or do they have the same rights to privacy in their home as a person who is housed? This issue
was at the centre of a 2018 B.C. case, R v Picard. 33 Mr. Picard had been living in a tent located on a
sidewalk with his girlfriend for about two years, and was being surveilled by police, who suspected he
was trafficking drugs. Police searched his tent without a warrant. Mr. Picard argued that he had a
reasonable expectation of privacy regarding the contents of his tent, and therefore that the warrantless
search was unreasonable and that his Charter rights had been violated. The question was whether his
tent, specifically, could be considered analogous to a ‘'home' that would afford him the highest degree of
privacy.

The judge considered the facts that Mr. Picard considered the tent to be a home, that he ate and sleptin
the tent, that his belongings were mostly in the tent, that he owned the tent, and that he possessed it and
controlled access to it. However, the judge also considered the facts that the tent was on City property,
that there was a bylaw that prohibited it (even though the tent had never been forcibly removed), that it
was mobile and not fixed to the ground, and that he was suspected of selling drugs at the time of the
search. The fact that Mr. Picard did not have a legal right to erect his tent on a City sidewalk was an
important factor in the judge's finding that his tent was not a 'home." However, the judge did find that Mr.
Picard did have a reasonable expectation of privacy in his tent and its contents even though it was not
considered a ‘'home." Despite this, the judge determined that the purpose of the police investigation was
valid and reasonable, and that the search was conducted in a reasonable manner, so Mr. Picard's Charter
argument was dismissed.

What privacy rights does a person living on a street in a tent have or other temporary structure over their
belongings? What if the tent owner is suspected of a crime? Can their tent be searched without a
warrant, or do they have the same rights to privacy in their home as a person who is housed? This issue
was at the centre of a 2018 B.C. case, R v Picard. ** Mr. Picard had been living in a tent located on a
sidewalk with his girlfriend for about two years, and was being surveilled by police, who suspected he
was trafficking drugs. Police searched his tent without a warrant. Mr. Picard argued that he had a
reasonable expectation of privacy regarding the contents of his tent, and therefore that the warrantless
search was unreasonable and that his Charter rights had been violated. The question was whether his
tent, specifically, could be considered analogous to a ‘home’ that would afford him the highest degree of
privacy.



The judge considered the facts that Mr. Picard considered the tent to be a home, that he ate and sleptin
the tent, that his belongings were mostly in the tent, that he owned the tent, and that he possessed it and
controlled access to it. However, the judge also considered the facts that the tent was on City property,
that there was a bylaw that prohibited it (even though the tent had never been forcibly removed), that it
was mobile and not fixed to the ground, and that he was suspected of selling drugs at the time of the
search. The fact that Mr. Picard did not have a legal right to erect his tent on a City sidewalk was an
important factor in the judge’s finding that his tent was not a ‘home.’ However, the judge did find that Mr.
Picard did have a reasonable expectation of privacy in his tent and its contents even though it was not
considered a ‘home.’ Despite this, the judge determined that the purpose of the police investigation was
valid and reasonable, and that the search was conducted in a reasonable manner, so Mr. Picard's Charter
argument was dismissed.

Many bylaw violations are subject to different forms of ticketing or fines. One form of ticketing often used
for property-related bylaw offences in BC are "municipal ticket informations” (MTIs), which are permitted
under the province's Community Charter. 35 The maximum ticket that can be given with this form of
enforcement is $1000 3¢ and the tickets can be disputed 37. Neglecting to pay, however, can have
implications on a person's immediate financial status, including a credit score, which can then impact a
person's ability to rent or find employment.

Transit

The use of public transit spaces like buses, subways/trains, and transit shelters can also impact the
regulaton of the belongings of precariously housed people. Public transit is owned by a Crown
corporation that is publicly accessible upon payment of a fare, though payment is not always necessary
for access to some transit-related spaces. 38 Despite the publicly owned nature of transit infrastructure,
the lines between what is private or public property can be blurred. For example, there are 67 transit
shelters in the City of Richmond, B.C. Of those shelters, 48 are owned by a single private advertising
company, 13 are owned by either the local transit authority, the provincial government, or the local airport,
and the last 6 are owned by the City. 3 Whether a given transit shelter is private property, City property, or
provincial government property affects the governance of people and their belongings.

In Ontario, each of the surveyed municipalities or their local transit authorities has enacted specific
bylaws regarding the operation of their transit systems and the objects and conduct that are allowed or
prohibited on transit. In BC, provincial laws like the South Coast British Columbia Transportation Authority
Act and the British Columbia Transit Act delegate bylaw-making powers to transit authorities. However
the transit authorities have not enacted bylaws that directly govern people's belongings. Instead, the
transit authorities in BC have published rules, regulations, and policies respecting transit etiquette, bags,
animals, etc. *°

Many of the rules respecting objects and belongings in spaces owned by public transit authorities
overlap across municipalities in Ontario and B.C. Some common rules include:

No bags, luggage, or other belongings are permitted on seats; they must be on the owner's lap or on
the floor, and must not obstruct the aisle or other customers

Guide dogs and service animals are allowed on transit on leashes, but other pets must be in secure
hand-held cages that can fit in the owner's lap or floor without blocking other passengers

« In Ottawa, owners require an Assistant Card proving their animal's status as a service animal

« In Toronto, animals other than guide/service animals are not allowed during peak hours

Bylaws in Ontario do not allow people to wear roller blades on transit property and prohibit littering
on transit property

Ontario municipalities and transit authorities have rules that are not seen in BC. In Toronto and Ottawa,
transit staff can refuse passage to people who are carrying anything that does or is likely to
inconvenience other passengers or transit employees. %" Items that do or are likely to inconvenience
others are not defined, leaving enforcement of these provisions up to the discretion of the transit
authorities and their employees. People who are refused service or removed from transit property under
these provisions are potentially subject to having their fares confiscated and are liable to fines under
Ontario’s Provincial Offences Act.“2 Given the stigma against the belongings of unhoused people and the
vagueness of ‘items that are likely to inconvenience,’ this could lead to refusals of service where the
quantity or quality of items that a person is attempting to bring onto transit are considered objectionable.
The City of Hamilton's bylaw is slightly clearer about items that could lead to a person being refused
access to transit — any large, bulky, or sharp objects must not be placed in a way that could endanger
other passengers. 3

On a slightly more promising note for the belongings of unhoused people, the City of Hamilton's transit
bylaw specifies that a person who is carrying a bulky item has courtesy seating at the front of a bus,
though they are not guaranteed a seat. ** Despite this explicit statement in the bylaw, Hamilton's related
policies and advertising materials emphasize that courtesy seating is meant for seniors, expectant
parents, and people with small children, so it is unclear whether people with large items are accorded
courtesy seating in practice.

Bicycles

In all the surveyed municipalities, bikes must be placed on bike racks when the owner is entering a bus,
and bike owners are responsible for loading and unloading their bike safely and properly. A person’s
ability to do so will depend on whether it is peak time, as most bus bike racks only have two spaces. The
status of bikes on other forms of transit, such as trains and trams, varies depending on the transit
authority. In Vancouver, electric and folding bikes are allowed on the SkyTrain, Seabus, and WestCoast



Express. ¢ In Toronto, bikes (as well as skis and other large items) are not allowed on transit services
during peak hours, except for bikes on bike racks. 47

Reclaiming Items Lost/Found on Transit

Most of the surveyed municipalities have some procedure to allow people to reclaim items that have been
lost on transit property. The Cities of Hamilton, Vancouver, and municipalities covered by B.C. Transit
Authority specify that attempts to reclaim bikes must be made by appointment only. The Toronto Transit
Commission holds onto most lost items for 60 days, though larger items like bikes are only kept for 30
days due to space limitations. 48 Unclaimed items are sold at a police auction. In Hamilton, perishable
items are disposed of, while other lost items are labelled, logged, and stored for 10 days, after which they
are disposed of or donated to charity. 49 In Ottawa, the transit lost and found is operated by a local non-
profit organization which people must contact to reclaim their items, and unclaimed items are either
donated to charity or sold by the non-profit. 5°

Other Public Spaces and Items

Provincial laws regulating abandoned and unclaimed property, including animals, in public street space
can have a significant impact on the lives of precariously housed people. For example, Ontario's Police
Services Act®' and B.C.'s Unclaimed PropertyAt:t52 and Police Act (specifically the Police (Disposal of
Property) Regulation) 53 govern any personal property that is held by the government or by police. This
could include “abandoned"” personal property such as a sleeping bag or backpack found by the RCMP
that had been tucked away by the owner who was trying to keep them out of sight until they returned for
their belongings. In these cases, the laws require police to retain the personal property for three months
to allow the owner a chance to reclaim their property, after which the items may be sold or disposed of. °*
However, B.C.'s Regulation allows for items that are perishable or “unmarketable” to be disposed of at any
time. °° Given that the possessions of unhoused people are often devalued and stigmatized, °¢ the
perceived value of some items may result in their premature disposal as “unmarketable” property.
Additionally, this language could mean that items with obvious sentimental value but no obvious saleable
value, could be automatically disposable. Some of these laws are not exclusive to streets, and can apply
in other public spaces, such as parks, or private spaces.

The City of Vancouver has multiple bylaws that also directly regulate non-park and non-street public
property. These bylaws have consequences for unhoused and precariously housed persons and their
belongings. Vancouver's City Land Regulation Bylaw excludes parks and streets from its definition of city
land. The bylaw prohibits people from placing waste on city land and from constructing or placing
structures, tents, shelters, and other objects or things on city land. 37 The bylaw empowers the City
manager to remove any tent, shelter, or object that is on city land, and people who contravene the bylaw
can be liable to a fine of between $250 and $2000 for each offence. 5 In 2017, the City of Vancouver
relied on this bylaw and the provincial Trespass Act?to apply for an injunction to remove an
encampment and personal belongings from a city-owned lot that had been empty for twenty years.
The City sought the injunction “arising from the City's right to enforce a breach of a City Bylaw due to the
trespass of its property” ¢ and other grounds. The lot was slated for a new housing development for
affordable social housing. The City's application for an injunction was denied because they could not
prove irreparable harm. The fact that the land was city-owned was not a factor in deciding against the
injunction application, and the City was able to pursue an injunction in the same way as a private owner
would have. As such, the designation of public space does not necessarily grant unhoused or
precariously housed people greater rights when using this space for shelter or storage of their
belongings.

60

Vancouver also regulates belongings in public space through its Unclaimed Property bylaw. If the
municipal police find personal property on city-owned public property and cannot identify the owner of
the personal property, then the object will be retained for six months before being auctioned, or it will be
sold or disposed of immediately if it is perishable or inconvenient to store. 62 A final example of a
Vancouver bylaw that has implications on people’s possessions on public property is its Trailer Courts
bylaw. This bylaw specifies that it is unlawful to park a trailer or ‘house-car’ (e.g. camper van or RV)
anywhere in the city except in a trailer court (trailer park) when the intention is to live and sleep in the
vehicle. 53

Shopping Carts

Shopping carts are a practical way for precariously housed people to transport their belongings,
particularly given the need that many experience to move between spaces. Bags, backpacks, and
suitcases can only hold so much, and for people with health concerns or disabilities, being able to push
one's belongings can put less of a physical toll on their bodies. Perhaps because of their association with
precariously housed people, shopping carts can become a regulatory target. For example, in the City of
Vernon, B.C, voted in 2018 to implement a shopping cart bylaw that would prohibit their use in public
spaces. Itis clear from the way in which some councillors spoke about the use of shopping carts by
unhoused people that they stigmatized the possessions of unhoused people as “things that come out of
dumpsters,” and did not trust unhoused people to know what was actually valuable to them. %% A few
months after the discussion, however, the City voted to quash the bylaw after receiving a great deal of
criticism from advocates which suggested that the ban would not survive a challenge under the Charter,
and after the City's legal department recommended it not proceed with the ban. 65

The City of Ottawa is unique among the surveyed municipalities in having a bylaw that directly targets
shopping carts that are left on streets and on City property. Where a shopping cart is found on City
property, the City may impound the cart and notify the owner, if possible. °® “Owner” in this case means
the business which originally owned the shopping cart before it was acquired by someone who began to
use it for their own purposes. The bylaw does not require the City to notify the owner of the contents of a



shopping cart found on City property. When the shopping cart has not been claimed by the owner of the
business for 60 days, the cart and its contents may be disposed of (though perishable items can be
disposed of at any time).

Shopping carts or other wheeled items are thus important to precariously housed people for storing and
transporting their belongings, yet also at risk. To address these concerns, in 2018 engineering students
at the University of British Columbia — Okanagan in Kelowna in 2018, were tasked with designing carts
that would be strong, light, easily manoeuvrable, and importantly, lockable so that people would be able
to securely store their belongings. A spokesperson noted that allowing unhoused people to store their
personal belongings with these carts was an important “first small step in restoring their dignity." 67

Animals

The pets of precariously housed people can be very significant for their mental health and wellbeing,
providing a sense of responsibility, stable social support and companionship, as well as comfort and
safety. °® Many people consider their pets as members of the family, rather than possessions or objects.
Pets are included in this part of the report to reflect the reality that the law generally categorizes pets as
personal property, rather than family members. Their status as “personal property” means that pets may
contribute to the barriers that their owners experience in accessing shelter and services. Often this is
experienced in the form of no-pet policies at shelters and in other forms of housing. %9 This has
contributed to what has been described as a “pet before self" mentality among many unhoused pet
owners, where they choose to sleep rough over having to give up their pet. 70 Owning an animal while
experiencing homelessness comes with additional stressors such as maintaining the health and well-
being of the animal, and experiencing stigma from people who do not believe the owner can or should
own an animal.”" Studies have shown the experience of losing a pet, whether by relinquishing it to
another person or it needing to be put down, is extremely painful, distressing, and traumatic for
unhoused pet owners. 72 Thisis especially the case for those who describe the companionship of their
animal as resembling a relationship between best friends or between a parent and child. 73

For people living in parks and on streets with a companion animal, there are additional stressors caused
by the heightened surveillance of their animals compared to the pets of housed people. For example, in
Ontario, each of the surveyed municipalities has a requirement that dogs must be licensed, cannot be at
large, and must be leashed outside of an off-leash area, or else they may be seized and impounded. Even
alicensed dog that is off-leash in a public space could be impounded, as licensing systems do not
necessarily prevent an animal from being impounded. Licensing systems simply allow impounded pets
to be connected with their owners more easily 7 and can reduce the fees associated with
impoundment. 7®

Toronto and Ottawa's bylaws also set out the responsibility of an animal owner to ensure that the animal
has appropriate care, food, water, and shelter. ’® Going a step further, the portion of Toronto's municipal
code dealing with animals states that a person cannot allow an animal to remain outside during extreme
weather unless the animal has access to some enclosure that will protect it from the elements.”” In BC.,
Vancouver's animal control bylaw requires an animal owner to “provide for its housing in a suitable
manner,”’® and the City of Victoria prohibits animal owners from keeping an animal outside without
shelter that provides sufficient protection from the elements. 7? In this framing of animal ownership and
responsibility, pets in many of the surveyed cities have a right to adequate shelter while their owners do
not. Consider the extreme difficulty a person might have in fully adhering to provincial and municipal
legislation such as providing shelter for their animal if they lack adequate shelter themselves.

The pets of people who rely on public space are more visible than pets whose owners have access to
their own private property, thereby making them more vulnerable to scrutiny from those looking for signs
of animal distress and neglect, and making them more likely to being reported at large and thus
impounded. 8% Impounded animals become the property of the city after five business days in Toronto, 8’
or 72 hours in Vancouver, 82 after which they can be adopted out, sold, or euthanized.

Provincial laws also target animals existing in public spaces like streets. While local bylaws tend to
regulate the licensing and impounding of animals, provincial laws like Ontario’s Provincial Animal Welfare
Act®3 and B.C.'s Prevention of Cruelty to Animals Act 8 govern the welfare of abandoned and distressed
animals. These acts set out the responsibilities of animal owners, including providing their animals with
food, water, and shelter.

3. Private spaces

Entryways, Parking Lots, Empty Lots

Publicly owned streets and sidewalks coexist with private spaces. Entryways to commercial spaces,
privately-owned and -managed parking lots, and empty lots are subject to provincial trespassing
legislation in addition to municipal bylaws. There is heightened enforcement because property owners
report violations to enforcement authorities.

In both Ontario and BC, municipalities place a significant amount of responsibility on private property
owners and lawful occupants (e.g., tenants) to maintain the property based on certain standards. These
regulations can impact precariously housed tenants and any belongings they keep in publicly viewable
privately-owned space, such as parking lots, entry ways, and yard spaces. They can also impact people
who are living on private property with the permission of the owner, but who have no property rights in
the space, as well as those sheltering illegally on private property, such as in a doorway, a private parking
lot, or on vacant private land.



Ontario Municipalities

Property maintenance and standards bylaws in Ontario often use both objective and subjective language
to describe the kinds of objects and materials that are prohibited from being placed on private property.
The property standards section of Toronto's Municipal Code uses objective language to require property
owners to keep their yards clear of dilapidated, collapsed, and unfinished structures, as well as wrecked
and discarded vehicles. 8° The same section goes on to use more subjective language to require property
owners and occupants to keep properties in “clean and sanitary condition” and keep them clear of junk,
rubbish, refuse, litter, and other debris. % These subjective criteria can disproportionately impact those
who are lower income, precariously housed, particularly in light of societal stigma towards poor and
marginalized people, including people experiencing homelessness, a disproportionate number of whom
are Indigenous.

As in Toronto, the City of Ottawa'’s Property Standards bylaw employs some language that is drafted in a
way that could be interpreted subjectively. The bylaw prohibits appliances, objects, and conditions in
yards which could cause a health hazard or an accident hazard. 87 However, the bylaw also prohibits the
accumulation of materials and objects that create unsafe or unsightly conditions, and that are deleterious
to the neighbouring environment. 88 Any objects that meet these descriptions are to be removed from
private property.

British Columbia Municipalities

The B.C. municipalities surveyed in this report have similar property standard bylaws to those in Ontario.
Vancouver's Untidy Premises bylaw prohibits property owners and occupiers from allowing the
accumulation of discarded materials, rubbish, filth, and garbage on their property. 2> Owners are provided
with 10 days notice to remedy the issue if they are in contravention of the bylaw. 90 vancouver's
Standards of Maintenance bylaw also requires private land to be kept clear of rubbish and debris, and
wrecked vehicles cannot be stored or left on any land. °" The City of Abbotsford's Good Neighbour bylaw
contains more subjective language, prohibiting property owners from allowing their property to become
or remain unsightly through the accumulation of rubbish, derelict vehicles, appliances, or other discarded
materials that can be visible to passersby or from neighbouring properties. 92 Property occupiers are
specifically required under the bylaw to keep the general appearance of rental premises to the standards
of similar properties in a neighbourhood. %3

The City of Victoria's Property Maintenance bylaw differs slightly from each of the bylaws above because
it provides an explicit definition for what is meant when something is considered “unsightly.” The bylaw
defines “unsightly” as a state that is untidy or the otherwise non-aesthetic accumulation of filth, junk, and
refuse on a parcel of private property. °* However, this definition still seems to remain highly subjective in
terms of what is considered “junk” and “refuse.”

Trespass

In law, trespass to land occurs when a person intrudes upon another's private property without
permission from the owner. Trespass law also applies to objects that have been placed on land without
the owner's permission. °° (online), Trespass, “Trespass: Trespass to Land: General” (Il.1.) at §29. Some
permission to intrude onto another's property can be implied (e.g., walking on a pathway to deliver a
parcel), but if that person remains on the property after the owner asks them to leave, they are
trespassing. %6 The remedies for trespass can be an injunction or damages (compensation). In Ontario,
the Trespass to Property Act sets out that any person who enters property without express permission
from the owner and does not leave when directed to do so is committing an offence. °7In BC, the
Trespass Act similarly sets out that it is an offence to enter enclosed land or engage in a prohibited
activity on that land. ° In practice, these statutes authorize a property owner to take legal action against
a person who is on or has left their belongings on the property or has not vacated the premises when
asked. Both private and public property owners (e.g.. municipal governments) also have the right to take
legal action against a person who does not vacate or stop engaging in certain activities on the premises.
Municipal bylaws and other regulations further regulate which activities are permitted on both public and
private property.

Where the property owner is a municipality, an injunction is more likely to be sought to remove the
trespasser(s). While injunctions are typically regarded as extraordinary measures in trespass, %9 (online),
Trespass, “Trespass: Trespass to Land: Remedies: Injunction” (1.9.(a)) at §154. courts are more likely to
interfere to grant an injunction when the trespass is continuing. '°° Under the law, people who sleep or
set up camp on public or private property, including parks, '°1 are therefore trespassing unless
authorized to do so (by bylaw or otherwise). 102

Although encampments are often described as being ‘evicted’ or threatened with ‘eviction’, eviction is a
term generally connected to legal occupancy connected tenancies. As such, decampments are more
likely to be realized using trespass law.

Vancouver recently extended a Trespass Prevention pilot program, also used in Abbotsford, where
business and property owners authorize police to access their properties if unwanted people are
“behaving in a manner that interfered with the use and enjoyment of private property.” '°® Owners of
private property place a yellow no-trespassing sticker on the door or window of their property, allowing
police to actively displace people and their belongings from space without the requirement of the
business owner to call for assistance.




Vehicles

Vehicles themselves amount to a personal belonging, one that may be used as shelter and storage, or
may contain stored personal belongings even if not used for sleeping. Without the ability to park their
vehicles in places that they control, precariously housed people by necessity must park their vehicles
either on public streets, in public parking lots, or on private property, and are thus subject to laws,
regulations, and zoning schemes pertaining to those spaces. Most municipalities regulate vehicles in
terms of where they can be parked and at what times, whether a person can sleep in them overnight,
whether recreational vehicles are allowed, when they may be impounded, and how they can be retrieved
by the owner. For example, in Grand Forks (City) v Jennings, ' the court granted the city an injunction to
remove a family living in their trailer on undeveloped city land. The trailer placement violated city zoning
bylaws that only permitted trailers in areas zoned as campgrounds. There are also specific rules related to
vehicles in relation to parks [link to relevant section in Parks chapter]. In some cases, this extends beyond
the regulation of public spaces. Beyond municipal bylaws, Ontario’'s Highway Traffic Act %% and British
Columbia’s Motor Vehicle Act '°® define “highway" in a way that includes private parking lots, further
making private vehicle ownership a publicly regulated process. Additionally, vehicles and their contents
are subject to certain warrantless search and seizure laws connected to possible criminal offences as laid
out in the Criminal Code, '°7 as well as provincial motor vehicle offences. 108

Bylaws can lead to fines and to the impounding of vehicles. For a person who lives in their vehicle,
impoundment equals both the loss of their home and their every possession contained within the vehicle.
Where city street parking permits are an option, most cities require proof of a residential address, still
require vehicles to move regularly, and exclude certain large vehicles. %9

Here are some examples of vehicle-related bylaws in the selected municipalities in Ontario and B.C.:

In Toronto, there are over 1900 pages of documentation associated with the City's Traffic and
Parking bylaw that set out the times of day in which stopping or parking on named streets are
prohibited. 110 These restrictions are indicated on street signs for street users' benefit; however the
volume of restrictions is significant for people who need to find a stable spot to park their vehicle in
order to meet their needs.

The City of Victoria explicitly prohibits a person from parking a vehicle on a street for the purpose of
sleeping overnight and prohibits the act of sleeping overnight in one's vehicle when parked on a
street. "'" Additionally, Victoria's Street and Traffic bylaw specifies that a motor home, camper truck,
or trailer for recreational purposes that is registered in the region cannot be parked on a street
between 10pm and 6am. 112 Contraventions of these restrictions may result in a vehicle being
impounded. The owner must retrieve the vehicle within 20 days and pay $200 and applicable towing
and storage fees or else it will go to auction per the City's vehicle impoundment bylaw. s

In addition to restricting where all vehicles can be parked and at what times of day, the City of
Vancouver regulates larger vehicles based on their size. Vancouver's Streets and Traffic bylaw
provides that a vehicle with a height between 2.2m and 6.4m which is not designed primarily for the
conveyance of a maximum of nine people must not park on a street between 10pm and 6am. ''* This
size restriction would likely cover some recreational vehicles used for sleeping, and subject them to
impoundment. It is notable however that Vancouver's impounding bylaw allows discretion for a fee
waiver where the Vancouver Police Board accepts an owner's claim that payment of the fees
associated with the impounding would cause hardship. 115

116 ¢

Toronto's Municipal Code has a section governing parking on private or municipal property.
states that no person shall park or leave a motor vehicle on municipal property without the consent
of the city, or on private property without consent of the owner. 17 Police and bylaw officers have the
authority to remove any contravening vehicles and fine the owner, though in most cases officers are
obligated to wait 30 minutes before impounding a vehicle in case the owner returns within that time.

Ottawa and Hamilton both have idling bylaws that apply to parked vehicles. Both cities' bylaws
specify that a person cannot idle a vehicle for more than three minutes if the outside temperature is
between 5 and 27 degrees Celsius, ''8 a temperature range in which both cities exist for
approximately six months of the year. The bylaws are flexible based on temperature to allow a person
to idle for a longer period in hot weather to cool their vehicle, and in cold weather to warm their
vehicle. However, consider a person living in their vehicle who needs to charge a device, or use their
vehicle's power for whatever reason related to their survival for a period longer than three minutes
when the temperature is within the range prohibited by the bylaw.

Vancouver's Trailer Courts bylaw requires any ‘house-car’ like a camper van or RV to be parked in a
trailer court when in use for sleeping and living. "9 At the time of publication, there appear to be no
designated trailer courts within the boundaries of the City of Vancouver. There are trailer courts in
the neighbouring municipalities of West Vancouver and Burnaby. However these may not be practical
options for many people depending on the cost of parking, spot availability, and the accessibility of
other services around the trailer courts. In the absence of any trailer courts within Vancouver, a
person living in a camper van, trailer, or RV will necessarily be acting in contravention of Vancouver's
bylaws if they are living in such a vehicle anywhere within the City's boundaries.

Sidebar

In May 2021, individuals living in camper vans and other vehicles were facing forced
displacement from a section of a Vancouver street where they had been camping for
around two years. An advocacy alliance speaking on behalf of the campers emphasized
the difficulties that arise when there are strict overnight parking restrictions and
prohibitions throughout the City, and the difficulties that people face when large RVs are
required to be moved every three hours. The campers spoke of not having anywhere else
to go, and called for social housing at welfare and pension rates that is not in the form of
supportive housing or SROs. 12° An enforcement day was set which convinced about half
of the RV residents to move on. The remainder received tickets and warnings that bylaw
enforcement would return the following week. '2!



4. Legal decisions impacting people’s belongings on streets

Caselaw demonstrates that the determination of whether a space is public, private, or some combination
of both, impacts the legal mechanisms used to enforce and remove people and their belongings. The
majority of the caselaw in this chapter surrounds the use of empty lots which may be greenspaces but
are not designated as parks.

Much of the case law regarding encampments and people’s belongings on streets and in empty lots has
occurred in British Columbia and has revolved around the seeking and granting of statutory injunctions.
When a municipality seeks an injunction to address a breach of a bylaw or other municipal provision, it
seeks a statutory injunction. 122 The granting of a statutory injunction is determined by one of two tests.
Municipalities generally often do not need to prove irreparable harm to be granted an injunction, and
injunctions are only refused in exceptional circumstances because of the presumption that the
municipality is acting in the public interest (“Thornhill / Windsor test"). 123 Where the seeking of a statutory
injunction has Charter implications, in order for the injunction to be granted, the municipality must
demonstrate three things (“RJR-MacDonald test"): (i) that there is a serious question at issue, (i) that they
will suffer irreparable harm if the injunction is not granted, and (iii) that the balance of convenience favours
the municipality in granting the injunction. In cases where an injunction is sought on the grounds of
trespass on private land, the private property owner merely needs to prove trespass is occurring by
proving clear title, without the requirement of proving that they have experienced any harm. 124 The
granting of injunctions to remove people from public space has significant impacts on their security to
their personal belongings, which are often named in the injunction removal orders.

In Vancouver (City) v Maurice, '?° the City was granted an injunction to remove around 200 people and
their belongings from the sidewalks surrounding the former Woodward's department store because their
tents, mattresses and other belongings constituted obstructions which violated the Street and Traffic
Bylaw. The injunction was granted relying on the Thornhill test, in part, because of the public nature of the
space being relied upon by those sheltering on the sidewalk. Any potential hardship experienced by those
sheltering outside arising from the enforcement of the injunction was not enough to make out exceptional
circumstances to refuse the injunction and was outweighed by the public interest of keeping the "busy
pedestrian thoroughfares” 12 available to be used by the public unimpeded. 27

In January 2023, the Ontario Supreme Court declined to declare that an encampment of people on a city-
owned vacant parking lot in Kitchener was contrary to the bylaws. Instead, the court stated that the bylaw
which prevented sheltering violated section 7 of the Charter by depriving people of life, liberty, and
security of the person, and was inoperative if the number of unhoused people exceed the number of
shelter beds in the city. 28 The court determined that even if it did not violate section 7, that it would not
to grant the interim and final orders because the Region did not meet its own Encampment Policy terms
prior to enforcing the bylaw. The court stated that this amounted to an exceptional circumstance from
which to deny the injunction, relying on the Windsor test. 129

In Fraser Health Authority v Evans, '3° because the lot containing a recently closed hospital was
determined to be private property, and because the occupants were unable to demonstrate any right of
possession, an injunction was granted permitting Fraser Health Authority to remove all “structures, tents,
shelters, objects, and things owned, constructed, maintained, placed, or occupied by the

defendants..." 131 Despite arguments that the land was government-owned and should be constituted as
public land, the determination that this land was private property meant that an injunction was granted
without adhering to the RJR-MacDonald test because trespass is in itself actionable and does not require
proof of damages. '*?

In other cases, the complex relationship between public and private land played an important role in how
the court decided injunction applications. In Nanaimo (City) v Courtoreille, the City of Nanaimo was
granted an injunction to remove all tents and belongings from city-owned public port authority land,
because, as land leased to a conservation-based non-profit who sublet it to a rail company, '3 it was not
“purely public in nature”. 134 According to the court, the private aspects of this land strengthened the
case for an injunction because of the unquantifiable and non-compensable harm associated with the
occupation that breached the Zoning bylaw and interfered with third-party rights. 3% Notably, however,
the court recognized the merit in the residents’ argument about the benefits of greater stability, security
for personal belongings, and access to services. 136

In Vancouver Fraser Port Authority v Brett, 137 the port authority sought an injunction for an encampment
located on Crown land managed by the port authority on several grounds: (i) common law trespass, (i) the
fact that the encampment violated the port authority regulations, and (iii) that they passed the RJR-
MacDonald test. Encampment residents noted that the land adjoined a public park, had no fence, was
unused at the time and thus differed from other public land leased to a third party. '*¢ However the court



granted the injunction based on the fact that the lands were being used for private commercial purposes
and maintained private property qualities that disallowed public use. '*°

In Maple Ridge (City) v Scott, 2019 BCSC 157, an encampment existed on land that was owned by the city
and owners of the BC Transportation and Finance Authority (BCTFA), who sought a court order to enforce
several fire safety orders that had implications on encampment residents and their belongings. The
application was granted. The judge noted that in previous cases involving encampments, significant fire
risk has tipped the balance towards favouring the municipality. The occupants were ordered to comply
with the fire safety orders, which included distances that tents and belongings had to be from one
another and specifications on the use of tarps, heaters, propane and other survival related items.

An injunction is not guaranteed in every case. In Wallstam, the City of Vancouver was not able to
demonstrate that the occupation of vacant City-owned property by tent city residents caused the City
sufficient irreparable harm to meet the requirements for an injunction. 140 The City argued that the
presence of the tent city delayed the development of a social housing project to be constructed on the
vacant land, however the court found that much of the City's evidence was not admissible and that there
was little to show that there was urgency in starting the development. Additionally, the proposed social
housing would have fewer units available than the number of occupants of the vacant lot. While the court
did not explicitly acknowledge the impacts an injunction would have on the security of the belongings of
the encampment residents, the court did accept the residents’ evidence about impacts an injunction
would have to their safety and survival directly connected to “having a stable place to sleep and live" 14
and by extension, presumably, a place to keep their belongings. While the analysis in this case is highly
fact-specific and future cases should not rely on the inadmissibility or insufficiency of a municipality's
evidence in injunction cases, Wallstam demonstrates that it is possible to successfully oppose an
injunction application where people have set up shelter on municipally owned land.

Outside of court injunctions, other legal decisions have been made that have implications on people's
belongings in street spaces. In R v Tanton, '%? the BC Provincial Court determined that bylaw officers did
not have authority to seize a person's belongings that were consensually stored on private property. Mr.
Tanton had been warned by staff of a local drop-in centre not to leave his shopping cart of belongings in
front of the building on the city sidewalk because of the risk of bylaw officers seizing it. Following this
advice, with written permission, Mr. Tanton stored his belongings in the private parking lot of the drop-in.
Mr. Tanton's belongings were nonetheless seized by Kelowna bylaw officers. The fact that Mr. Tanton's
belongings were seized while being stored on privately owned property meant that his section 7 (life,
liberty, and security of the person) and section 8 (protection against unreasonable search and seizure)
Charter rights were violated. A judicial stay of proceedings was granted for charges Mr. Tanton was facing
regarding uttering threats.

Additionally, other legal mechanisms have been used to clear encampments. On May 8, 2020, in the
context of COVID-19, the Minister of Public Safety and Solicitor General of BC made a Ministerial Safety
Order demanding that “[a]ll persons camping in, residing in or occupying” Oppenheimer Park in
Vancouver, Topaz Park and the Pandora Avenue corridor in Victoria "“must evacuate the area as soon as
practicable”. 143 This order spanned public space across both park and street spaces.

5. Conclusion

Provincial and municipal laws significantly restrict the type and number of possessions that a person can
have and use in a street environment, whether public or private. These restrictions are further
complicated by the lack of storage options in most municipalities and the stigma faced by precariously
housed people.

In both Ontario and B.C., people who sleep rough on city streets are faced with a host of laws, bylaws, and
City practices that jeopardize the security of their personal property. Unhoused people are severely
restricted in their ability to erect tents and other structures on streets and sidewalks, either explicitly or
where Cities prohibit "obstructions.” Whether or not people have some form of shelter, their belongings
are at risk of being removed through City ‘sweeps’ and taken away by municipal workers. A person's
ability to retrieve their removed belongings depends on their ability to get to the site where their
belongings are being held, to pay for the retrieval, and whether their belongings have already been
discarded as devalued and “unmarketable” property. While many people living in tents in B.C. arguably
have a reasonable expectation of privacy to the contents of their tents, their rights are significantly
limited.

While the designation of the type of land which precariously housed people find themselves in as either
public or private space effects the laws that they are subject to, the practical consequences of the laws
end up being effectively the same. If a person finds themselves and their belongings on private property
such as a parking lot or entryway, they are governed by provincial trespass laws, laws regulating what
police can do with found or abandoned property, and property standards bylaws. These can lead to the
dispossession of people’s personal belongings, as well as their displacement from private space to public
space like streets, sidewalks, and boulevards where they become subject to municipal bylaws. Similarly,
private vehicle use and ownership, without being tied to private personal property such as a tenancy or
title holding and connected parking privileges, is subject to municipal bylaws regulating public space,
such as through parking bylaws and other streets and sidewalks legislation.

In addition to smaller and mid-sized personal belongings that people need to either store or carry around
with them, vehicles and animals pose additional limitations. Someone who is living in their vehicle must
navigate street and traffic bylaw enforcement that places their vehicle at risk of impoundment. This is as
much if not more so the case for people living in camper vans and larger vehicles due to their increased
visibility on city streets.

The laws, bylaws, and rules described in this section directly and indirectly target the possessions of
unhoused and precariously housed people on city streets. Without adequate storage options, many
people have no choice but to risk the removal or theft of their personal property, which can intensify their
experiences of homelessness and marginalization and disrupt an individual's ability to secure stable
shelter, employment, food, or health services. While the legislation is meant to keep public space like




streets safe and unobstructed, in reality their enforcement perpetuates the vulnerability experienced by

precariously housed and unhoused people.

Appendix: Legal Cases

Street Spaces - Legislation and Regulations Impacting People's

Possessions

Jurisdiction:

Legislation and Bylaws

Canada Marine Act, SC 1998, ¢ 10.

Port Authorities Operations Regulations,
SOR/2000-55.

Purpose '

An Act for making the system of Canadian ports
competitive, efficient and commercially oriented,
providing for the establishing of port authorities
and the divesting of certain harbours and ports

Jurisdiction:

Laws and Bylaws

Unclaimed Property Act, SBC 1999, c. 48

Police (Disposal of Property) Regulation, BC Reg
87/91

Prevention of Cruelty to Animals Act, RSBC
1996, Ch. 372.

Fire Services Act, RSBC 1996, c 144.

Purpose

To reunite owners with their unclaimed property
held by government and regulate the duties of
holders of unclaimed property.

To outline rights of police departments to dispose
of abandoned, found property and limit liability
from damages.

To prohibit inflicting harm on animals and outline
when government officials may take animals into
custody.

To protect life and property through fire
prevention with enforcement and regulation.

Jurisdiction:

Laws and Bylaws

Street and Traffic By-Law No 2849

Standards of Maintenance By-Law No 5462

Unclaimed Property By-Law No 5078

Impounding By-Law No 3519

Purpose

To regulate traffic and the use of streets and
sidewalks and the activities and objects permitted
in these spaces.

To ensure private property is free from hazards
and maintained in compliance with city health, fire
and building requirements.

To provide for the disposal of unclaimed property
in the possession of the police.

To authorize the impounding of vehicles and other
chattels unlawfully occupying city streets.


https://canlii.ca/t/54r2l
https://canlii.ca/t/54r2l
https://canlii.ca/t/54ttc
https://canlii.ca/t/54ttc
https://canlii.ca/t/54ttc
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/99048_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96372_01#section10.1
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96372_01#section10.1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-144/latest/rsbc-1996-c-144.html
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-144/latest/rsbc-1996-c-144.html
https://bylaws.vancouver.ca/2849c.PDF
https://bylaws.vancouver.ca/5462c.PDF
https://bylaws.vancouver.ca/5078c.PDF
https://bylaws.vancouver.ca/3519c.PDF

Animal Control By-Law No 9150

To regulate control and licensing of dogs and
other animals and outline impoundment and other
enforcement.

Jurisdiction

Laws and Bylaws

Streets and Traffic Bylaw No 09-079

Animal Responsibility Bylaw No 11-044

Vehicle Impoundment Bylaw No 02-121

Purpose

To regulate traffic and the use of streets and
sidewalks and the activities and objects permitted
in these spaces.

To outline requirements of animal owners and
authorize city staff to impound

To authorize the removal, detention, and
impounding of vehicles unlawfully occupying a
portion of a highway or public place.

Jurisdiction:

Laws and Bylaws

Good Neighbour Bylaw, 2003 (Consolidated), No
1256-2003

Street and Traffic Bylaw, No 1536-2006

Purpose

To regulate public space and panhandling,
littering, and property maintenance, and authorize
city enforcement.

To regulate traffic and the use of streets and
sidewalks and the activities and objects permitted
in these spaces.

Jurisdiction:

Laws and Bylaws

Police Services Act, RSO 1990, c. P.15

Dog Owner's Liability Act, RSO 1990, ch. D.16

Provincial Animal Welfare Act, SO 2008, c. 16

Purpose

To broadly outline municipal and provincial police
responsibilities, complaints processes, and duties
regarding property in police possession.

To restrict ownership of certain breeds of dogs,
outline owner liability, and authorize state seizure
and destruction of dogs.

To outline obligations and prohibitions regarding
care of and harm to animals.

Jurisdiction:

Laws and Bylaws

Toronto Municipal Code Chapter 548, Littering
and Dumping

Purpose

To prohibit the depositing of waste and recyclable
materials in public spaces.


https://bylaws.vancouver.ca/9150c.PDF
http://www.victoria.ca/assets/City~Hall/Bylaws/Streets%20and%20Traffic%20Bylaw%2009-079%20-CONSOLIDATED%20-%202023-05-01.pdf
https://www.victoria.ca/assets/City~Hall/Animal%20Responsibility%20Bylaw%2011-044%202018.pdf
https://www.victoria.ca/assets/City~Hall/Bylaws/bylaw-02-121.pdf
https://municipal.qp.gov.bc.ca/civix/document/id/coa/coabylaws/2003b1256
https://municipal.qp.gov.bc.ca/civix/document/id/coa/coabylaws/2003b1256
https://municipal.qp.gov.bc.ca/civix/document/id/coa/coabylaws/2021b3066
https://www.ontario.ca/laws/statute/90p15
https://www.ontario.ca/laws/statute/90d16
https://www.ontario.ca/laws/statute/s08016
https://www.toronto.ca/legdocs/municode/1184_548.pdf
https://www.toronto.ca/legdocs/municode/1184_548.pdf

Toronto Municipal Code Chapter 743, Streets
and Sidewalks, Use Of

Toronto Municipal Code Chapter 349, Animals

Toronto Municipal Code Chapter 636, Municipal
Squares

Toronto Municipal Code Chapter 950, Traffic
and Parking

To regulate the objects and activities permitted on
streets and sidewalks.

To regulate control and licensing of dogs and
other animals and outline impoundment and other
enforcement.

To regulate the permitted uses of public plazas
and squares and prohibit activities such as
smoking, camping.

To regulate parking of vehicles in certain areas
and circumstances, issue permits, and authorize
vehicle removal.

Jurisdiction:

Laws and Bylaws

Use and Care of Roads Bylaw No 2003-498

Animal Care and Control Bylaw No 2003-77

Shopping Cart Bylaw No 2013 -252

Purpose

To regulate the use and care of roads, activities
permitted, and authorize city's removal of
prohibited items.

To provide regulations related to cats, dogs,
livestock animals, and prohibited animals include
leashing, maximum number of pets permitted per
household, registration, removal of waste, etc

To prohibit the use of shopping carts except on
the premises of the business that owns it and
authorize disposal of carts and their contents.

Jurisdiction:

Laws and Bylaws

Streets Bylaw (Consolidated), No 9329

Bylaw for Responsible Pet Ownership No 12-031

Purpose

To regulate streets and sidewalks, outline
activities permitted, and authorize city’'s removal
of prohibited items from these spaces.

To require pet licenses and leashes, prohibit
certain animals, and permit impounding of animals
in violation.

Transit Spaces - Legislation and Regulations Impacting People’s

Belongings

Jurisdiction:

Law/Bylaw/Policy

British Columbia Transit Act, Transit Conduct
and Safety Regulation, BC Reg 377/85

Purpose'*

To outline transit fare requirements and restrict
activities on transit property.


https://www.toronto.ca/legdocs/municode/1184_743.pdf
https://www.toronto.ca/legdocs/municode/1184_743.pdf
https://www.toronto.ca/legdocs/municode/1184_349.pdf
https://www.toronto.ca/legdocs/municode/1184_636.pdf
https://www.toronto.ca/legdocs/municode/1184_636.pdf
https://www.toronto.ca/legdocs/municode/1184_950.pdf
https://www.toronto.ca/legdocs/municode/1184_950.pdf
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/law-z/use-and-care-roads-law-no-2003-498
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/law-z/animal-care-and-control-law-no-2003-77#part-iii-dogs
https://documents.ottawa.ca/sites/documents/files/shopping_cart_bylaw_en.pdf
https://www.hamilton.ca/sites/default/files/media/browser/2020-04-21/86-077asamendedstreets.pdf
https://www.hamilton.ca/sites/default/files/media/browser/2018-01-29/12-031-consolidation-january-2018.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/loo89/loo89/377_85
https://www.bclaws.gov.bc.ca/civix/document/id/loo89/loo89/377_85

Jurisdiction:

Law/Bylaw/Policy

Translink Rules and Regulations

Translink - Etiquette on Transit

Translink - Bikes on Transit

Purpose

To regulate passenger activities on transit
vehicles and transit property.

To suggest respectful passenger conduct when
utilizing transit services.

To inform cyclists of bicycle etiquette on transit
infrastructure.

Jurisdiction

Law/Bylaw/Policy

BC Transit Victoria Regional Transit System —
Bus Etiquette

BC Transit Victoria Regional - Parcels, Pets and
Strollers

Purpose

To suggest respectful passenger conduct when
utilizing transit services.

To outline passenger requirements when
travelling with certain personal property.

Jurisdiction:

Law/Bylaw/Policy

BC Transit Central Fraser Valley Transit System
- Bus Etiquette

BC Transit Central Fraser Valley - Parcels, Pets
and Strollers

BC Transit Central Fraser Valley - Bike Racks
and Lockers

Purpose

To suggest respectful passenger conduct when
utilizing transit services.

To outline passenger requirements when
travelling with certain personal property.

To outline proper use and etiquette of bike
infrastructure in transit systems.

Jurisdiction:

Law/Bylaw/Policy

Toronto Transit Commission Bylaw No 1

TTC Lost Articles

Purpose

To regulate the use of the local passenger
transportation system regarding fares, conduct,
and penalties/enforcement.

To inform how to retrieve items lost on transit, and
what happens after items are no longer held.

Jurisdiction:

Law/Bylaw/Policy

Purpose


https://www.translink.ca/-/media/translink/documents/rider-guide/etiquette-on-transit/rules-and-regulations.pdf
https://www.translink.ca/rider-guide/etiquette-on-transit
https://www.translink.ca/rider-guide/bikes-on-transit
https://www.bctransit.com/victoria/riderinfo/etiquette
https://www.bctransit.com/victoria/riderinfo/etiquette
https://www.bctransit.com/victoria/riderinfo/parcels-pets-strollers
https://www.bctransit.com/victoria/riderinfo/parcels-pets-strollers
https://www.bctransit.com/central-fraser-valley/riderinfo/etiquette
https://www.bctransit.com/central-fraser-valley/riderinfo/etiquette
https://www.bctransit.com/central-fraser-valley/riderinfo/parcels-pets-strollers
https://www.bctransit.com/central-fraser-valley/riderinfo/parcels-pets-strollers
https://www.bctransit.com/central-fraser-valley/riderinfo/bike-racks-and-lockers
https://www.bctransit.com/central-fraser-valley/riderinfo/bike-racks-and-lockers
https://www.ttc.ca/Riding_the_TTC/TTC_Bylaws/index.jsp
https://www.ttc.ca/customer-service/lost-articles

Transit Bylaw No 2007-268

To regulate public transit, including fares, proof of
payment, general prohibitions, fees and
enforcement.

Jurisdiction:

Law/Bylaw/Policy

Hamilton Transit Bylaw No 16-111

Using Hamilton Street Railway - Policies

Purpose

To regulate public transit, including fares, conduct,
and enforcement.

To suggest respectful passenger conduct when
utilizing transit services.

Street Spaces - How courts have decided cases related to street

spaces

Case: Vancouver (City) v Maurice, 2002 BCSC 1421

Issue

Should the City of Vancouver be granted an
injunction to enforce its bylaw and displace 200
people from a tent city outside a building in
downtown Vancouver?

Outcome

Injunction allowed. The court cites an older test
for injunctions. Injunction granted because of a
lack of exceptional circumstances that might
otherwise permit the unlawful conduct of those
camping on the sidewalks. Personal hardships are
outweighed by public interest of having the law
enforced.

Case: R v Tanton, 2006 BCPC 226

Issue

Mr. Tanton left a shopping cart on private property
with permission from the owner. Kelowna bylaw
officers removed the cart. Mr. Tanton went to City
Hall to complain and was arrested with uttering
threats.

Were Mr. Tanton's Charter rights violated when
the bylaw officers removed his shopping cart?

Outcome

The charges were stayed.

“Mr. Tanton's rights were violated under Sections
7 and 8 of the Charter of Rights and Freedoms.
The police did not have authority to direct the
seizure of his property when it was located on
private property where the owner of the land had
given him permission..."” (para 44).

Case: Fraser Health Authority v Evans, 2016 BCSC 1708

Issue

Should an injunction be granted to remove tents
and possessions? Or does the engagement of the
defendant's s. 2(b) Charter rights place the
balance in their favour?

Outcome

The injunction was granted because the lands
were government-owned private property not
intended for public use, so the Charter right
infringement was held to have been justified.

Case: Vancouver (City) v Wallstam, 2017 BCSC 937

Issue

Atent city was erected on the site of a vacant
City-owned property. The City argued that it
interfered with the development of a social
housing project. Tent city residents’ affidavits
emphasized safety, community, and access to
resources while living in the encampment.

Outcome

The application for the injunction was dismissed.
The balance of convenience required to grant an
injunction was not met because the City's
evidence of irreparable harm was insufficient.


https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/law-z/transit-law-no-2007-268
https://www.hamilton.ca/sites/default/files/media/browser/2016-04-28/16-111.pdf
https://www.hamilton.ca/hsr-bus-schedules-fares/riding-hsr/using-hsr
https://www.canlii.org/en/bc/bcsc/doc/2002/2002bcsc1421/2002bcsc1421.html?searchUrlHash=AAAAAQAqVmFuY291dmVyIChDaXR5KSB2IE1hdXJpY2UsIDIwMDIgQkNTQyAxNDIxAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcpc/doc/2006/2006bcpc226/2006bcpc226.html?searchUrlHash=AAAAAQAGVGFudG9uAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc1708/2016bcsc1708.html?searchUrlHash=AAAAAQAvRnJhc2VyIEhlYWx0aCBBdXRob3JpdHkgdiBFdmFucywgMjAxNiBCQ1NDIDE3MDgAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc937/2017bcsc937.html?searchUrlHash=AAAAAQAqVmFuY291dmVyIChDaXR5KSB2IFdhbGxzdGFtLCAyMDE3IEJDU0MgOTM3AAAAAAE&resultIndex=1

Should the City's application for an injunction be
granted?

"The occupants' primary point is that the tent city
is providing something they have been unable to
obtain anywhere else: a supportive community
that is safe and self-regulated. The social housing
project being proposed may not fully address
those concerns” (para 60).

Case: Nanaimo (City) v Courtoreille, 2018 BCSC 1629

Issue

A tent city was erected on port authority property
after an encampment at City Hall was forcibly
displaced. The City was concerned about fire
safety, crime, and garbage. Residents cited safe
storage for personal belongings, safer living
conditions, and access to services.

Should the City's petition for a statutory
injunction to close and remove the tent city be
granted?

Outcome

The court ordered an interim injunction and
referred more complex issues to trial.

The court recognized the merit in the residents’
argument about the benefits of greater stability,
security for personal belongings, and access to
services, but emphasized that addressing
homelessness is for policymakers and legislators
rather than for the courts.

Case: Maple Ridge (City) v Scott, 2019 BCSC 157

ISsue

The City had concerns about fire safety in the
encampment on City land. The City Fire
Department posted fire regulation notices. The
City continued to have concerns about the use of
in-tent heaters.

Should the City's application for an order
requiring occupants to comply with the Fire
Department safety orders be granted?

Outcome

The application was granted. The judge noted that
in previous cases involving encampments,
significant fire risk has tipped the balance towards
favouring the municipality. The occupants were
ordered to comply with the fire safety orders.

Case: Vancouver Fraser Port Authority v Brett, 2020 BCSC 876

Issue

A tent city was erected on port authority lands not
available for general use of the public.

Should the port authority's application for an
injunction be granted?

Outcome

The injunction was granted. The court noted the
residents’ statements about the benefits of the
encampment, including not needing to move their
belongings all the time, not losing belongings as
much as they do in shelters, and being able to
keep pets.

Case: Grand Forks (City) v Jennings, 2020 BCSC 1809

Issue

A family parked their trailer on undeveloped City
land.

Should the City's application for an injunction be
granted to remove the trailer?

Outcome

The injunction was granted. The trailer placement
violated City zoning bylaws that only permitted
trailers in areas zoned as campgrounds.

Case: The Regional Municipality of Waterloo v Persons Unknown
and to be Ascertained, 2023 ONSC 670

Issue

An encampment on a city-owned vacant parking
lot violated municipal bylaws.

Outcome

The court declared that the bylaw preventing
sheltering violated the section 7 Charter rights of
the residents and was inoperative if the number of


https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc1629/2018bcsc1629.html?searchUrlHash=AAAAAQAtTmFuYWltbyAoQ2l0eSkgdiBDb3VydG9yZWlsbGUsIDIwMTggQkNTQyAxNjI5AAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc157/2019bcsc157.html?searchUrlHash=AAAAAQApTWFwbGUgUmlkZ2UgKENpdHkpIHYgU2NvdHQsIDIwMTkgQkNTQyAxNTcAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2020/2020bcsc876/2020bcsc876.html?searchUrlHash=AAAAAQA2VmFuY291dmVyIEZyYXNlciBQb3J0IEF1dGhvcml0eSB2IEJyZXR0LCAyMDIwIEJDU0MgODc2AAAAAAE&resultIndex=1
https://canlii.ca/t/jbs56
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?searchUrlHash=AAAAAQBcVGhlIFJlZ2lvbmFsIE11bmljaXBhbGl0eSBvZiBXYXRlcmxvbyB2IFBlcnNvbnMgVW5rbm93biBhbmQgdG8gYmUgQXNjZXJ0YWluZWQsIDIwMjMgT05TQyA2NzAAAAAAAQ&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?searchUrlHash=AAAAAQBcVGhlIFJlZ2lvbmFsIE11bmljaXBhbGl0eSBvZiBXYXRlcmxvbyB2IFBlcnNvbnMgVW5rbm93biBhbmQgdG8gYmUgQXNjZXJ0YWluZWQsIDIwMjMgT05TQyA2NzAAAAAAAQ&resultIndex=1

Should the city's application for an injunction be shelter spaces were not sufficient for number of
granted? people unhoused.

Even if it did not violate s7 rights, the court
declared that it would not grant the order because
the Region did not meet its own Encampment
Policy terms prior to enforcing the bylaw. The
court stated that this amounted to an exceptional
circumstance from which to deny the injunction,
relying on the Windsor test

Parks

The laws, bylaws, and regulations that apply to personal belongings in park spaces apply to anyone using
public parks, greenspaces, and city squares. However, these laws disproportionately impact precariously
housed people who continuously move through public and private spaces, including sidewalks, parks,
shelters, transitional housing, storage facilities, rooming houses, single-room accommodations, and
other insecure rental housing. For those who lack secure places to call their own, their increased
presence in parks means they experience enforcement of their belongings beyond what other standard
users of these spaces experience. Similarly, even individuals who can access tenancy and non-tenancy
private indoor residences or shelters may still heavily rely on public parks for reasons including lack of
security or safety in the indoor accommodation, social support people who remain living outside, or need
to access their formal and informal sources of income.

Certain populations experience greater surveillance and criminalization while existing in public park
spaces. Indigenous, Black, and other people of colour, visibly poor people, people who use drugs, people
stigmatized around mental illness or other health conditions, people with disabilities, and people who are
non-conforming in other ways often experience greater enforcement than others precariously housed
individuals who exist in these same spaces and are able to exist within the complicated legal matrix of
park spaces, or are not stigmatized in the same ways.

Each of the cities surveyed has at least one bylaw that aims to directly regulate and control the activities
of people and objects, including people’s possessions, within municipal parks. Some of the cities also
have bylaws that regulate specific possessions, such as vehicles and shopping carts, which has an
impact on a person'’s ability to bring or keep those objects in a park space. Generally, parks bylaws in both
British Columbia and Ontario municipalities tend to take a similar form when it comes to regulating the
hours when people cannot enter a park, what people must avoid damaging, what people can and cannot
do without a permit, and how animals must be handled. However, there are a few notable differences
between provinces and between municipalities.

1. How Parks are Defined in this Report

Public parks, green spaces, and city squares are essential elements of civic life in urban centres, offering
some of the only common, public space accessible to the general public that permits certain types of
congregation. This section of the report categorizes park spaces based on how parks are defined in
municipal bylaws and codes. This includes public parks, green spaces, city squares, playgrounds,
beaches, paths, cemeteries, golf courses, and "any other area owned, leased or used by the City and
devoted to active or passive recreation”. %€ For the purposes of this report, since encampments occur in
a variety of urban spaces, they will be explored in the context of both Streets and Parks. This chapter also
includes discussions about yards as privately owned greenspaces.

These spaces are commonly utilized by precariously housed and unhoused populations for shelter and as
spaces where they can simply exist if they lack access to their own safe, accessible, and exclusive
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property, such as their own home or tenancy. As such, their personal belongings are also often located in
these spaces.

Park spaces are regulated by municipal bylaws and provincial legislation regarding personal belongings in
public space. While city parks are commonly understood as a form of public space, they often include
overlapping private property elements. These can include green spaces that are used as public space but
are technically privately owned land, private uses of property within the public green space (such as
vehicle use and parking), and the enforcement of provincial trespass laws on public greenspaces and
parks.

Bylaws and other legislation hinder the ability of certain individuals to exercise control over their personal
property in park space compared to people who have access to permanent housing or can secure
storage for their belongings. This gives enforcement agencies authority and discretion to impound and
destroy items that violate the bylaw, as well as regulating parking and other vehicular restrictions. While
the overlapping laws and designation of a space as public or private will impact exactly which legislation
is used and will therefore have different impacts on the belongings of precariously housed people who
rely on these spaces, the final impact on their personal belongings is effectively the same. In the context
of people and their personal belongings, park spaces differ from street spaces in some jurisdictions
because of the decision Victoria (City) v Adams, which permits people experiencing homelessness to
erect overnight shelters in parks. This overnight sheltering rule, however, does not apply on streets,
boulevards, or sidewalks.

Vignette

Jordan had been unhoused for the last three years. 147 She avoided staying in shelters
because she had a beloved pit bull mix and several other large possessions, including a tent, a
bicycle, and a small cart that she used to transport her belongings. Jordan did not want to give
up any of these things to access a shelter, 148 or risk having them stolen when staying around
other people in a shelter. 142 Before she got her dog from a friend, she had stayed on and off in
shelters and had lost a few treasured belongings to theft. She preferred setting up camp in
parks, often with a friend or two, where there were fewer people around and she could keep an
eye on her belongings. She had been on a list for social housing for over a year, but in the past
she had found it difficult to follow restrictive housing rules, 13¢ and was now worried about what
would happen if any housing she was offered was not pet-friendly. Even though her dog was
calm and well-behaved, she knew that a lot of housing providers never gave someone with a
dog a chance. 151

Jordan and a couple of friends were camping in a park near the university when they heard that
there was a group of people who had set up an encampment in a City park closer to downtown.
The encampment residents were keeping their tents set up during the day in opposition to City
bylaws. Jordan was nervous about joining an encampment because it would mean an
increased police presence, 152 and she knew that past encampments in town had eventually
been cleared out, but she wanted to be downtown because it was closer to a variety of health
and social services that she needed to access, as well as a vet clinic. 153 It would also be good
to not have to take her tent down every morning, and the idea of being able to leave some of
her belongings in one place with people she trusted while she went about her day was
encouraging. 154

Jordan and her friends joined the encampment and began to develop a strong sense of
identity and community with the other encampment residents. 195 It was not perfect, but
people were able to look out for one another. A couple of her things were stolen by non-
residents, which was hard for her, but overall, she found she was less stressed in her daily life
than she had been when she was packing up every day and having to move all of her
belongings, and a lot fewer of her possessions were going missing. 156



Police and City representatives would routinely come by and ask people to move and clear
their belongings during the day, but the campers were not forced to move until the City was
granted an injunction and the encampment residents were given a deadline to clear the park. In
the meantime, City representatives accompanied by outreach workers offered
accommodation to residents. A lot of people that Jordan knew refused because they would
only be allowed to bring two bags with them. 57 When Jordan was offered accommodation,
the available rooms would not allow dogs, so she refused. 18 The deadline came and City
workers started to clear out the encampment. Jordan had packed up most of her belongings,
but before she could pack up her tent and a few other small belongings that were inside, the
City came and took them away and threw them in the garbage. '%° Jordan and her dog slept
rough for a while until she was able to acquire a new tent, which increased her stress and
anxiety due to the increased exposure to the elements as well as the increased risk of violence
and theft while she was sleeping. 16°

2. Bylaws related to Urban Parks and Green Spaces

Ontario Municipalities

In Ontario, the local parks bylaws surveyed are consistent in banning camping and the act of erecting a
temporary tent or shelter without a permit. Toronto's Municipal Code is brief on the matter:

« §608-13. Camping and lodging. Unless authorized by permit, no person shall dwell,
camp or lodge in a park.

« §608-14. Tents and structures. Unless authorized by permit, no person shall place,
install, attach or erect a temporary or permanent tent, structure or shelter at, in or to a park. '®’

The language used in Hamilton's parks bylaw is nearly identical to Toronto's municipal code, while the
Ottawa parks bylaw conveys the same intent.

However, enforcement in Toronto is not as clear cut as the text of the bylaw would suggest. Bylaw
enforcement measures are modified by Toronto's Interdepartmental Service Protocol for Homeless
People Camping in Public Spaces, which was created in 2005 as part of the City's first annual report on its
Streets to Homes initiative. '®? The document prioritizes the provision and coordination of outreach
services prior to officials enforcing bylaws that could displace unhoused people and remove their
belongings. Enforcement of the bylaws occurs only after all support efforts have been attempted without
success and after notice to vacate has been provided to the people involved.

The protocol also specifies that staff must make efforts to “ensure personal items such as identification,
documents and photographs are not lost by sorting through all of the materials before the site is cleared
of debris.” 163 While these personal items are undoubtedly important and losing them can induce a great
deal of hardship for unhoused people, this approach suggests that other personal belongings, such as
tents, tarps, sleeping bags, food, etc. that are unequivocally critical for an unhoused person’s survival are
likely to be disposed of with less care during an encampment clearing. As the following examples
illustrate, whether the protocol prevents or mitigates the harms associated with bylaw enforcement that
removes people’s possessions is not clear.

Example 1:

In July 2020, an encampment in Toronto's Moss Park was given notice that the activities at the park,
including personal goods being left there, structures being erected without authority, and illegal
camping, were contrary to the Municipal Code. '%* Residents were ordered to remove their possessions
within 24 hours of the notice or else the possessions would be stored at a nearby facility and most would
be disposed of if not claimed within a month. Though a City outreach team found temporary
accommodation for some 156 people who were living in the park, and were purportedly working to find
more permanent housing for the residents, some campers refused the offer for various reasons
including the many rules in temporary hotels, there being a lot of people coming and going, and health




concerns about potentially contracting COVID-19. 65 A lawyer assisting the encampment residents
argued that 24 hour notice was not sufficient and emphasized the “irreparable harm” the residents would
suffer "if their belongings, including tents and shelters they rely upon for protection from the elements,
as well as essential belongings like food, water, clothing, bedding, sentimental belongings, personal
hygiene supplies, medication and medical supplies, were removed from the park and disposed

of." 16 The City said it would continue to engage with park residents who expressed a need for secure
shelter or housing, but it is unclear from their statement whether that included people who had refused
temporary hotel rooms due to the concerns that had been voiced, or if the City was no longer engaging
with those people.

Example 2:

In 2020, Khaleel Seivwright, a carpenter, started building insulated wooden shelters for unhoused
people, with lockable doors where they can sleep and store their possessions, many of which have been
placed in City parks. The City issued warnings to Seivwright, and eventually filed an injunction application
in February 2021 to order him to stop placing the structures on City land, citing its bylaws prohibiting
camping and living in parks. 167 A letter supporting encampments and Seivwright called on the City not
to remove the shelters, stating that “in the absence of real shelters...[small shelters] prevent people from
freezing to death, provide a modicum of security and a regular place to sleep and store items.” '8 The
letter was also critical of the shelter spaces that the City was offering to encampment residents, citing
the lack of privacy and the fact that residents were only allowed to bring two bags of belongings with
them. 169

“One of the problems with living out here is you
never know if your things are going to get stolen,
and | don't have the mobility to carry my stuff with
me, like every time | go to the bathroom or go
somewhere else. With the shelter, they lock from
the outside, you can also lock it from the inside,
and as long as you put an empty lock on it when
you're in there so no one can lock you in, theniit's
safe. And you know, | didn't have to worry about
having my medication or all my stuff stolen, cause
it's not safe to walk around with a month’'s worth of
medication on you at all times, you'll get robbed.
So, the shelter provides safety too.""”°

Example 3:

The 2021 displacement of an encampment at Toronto's Lamport Stadium Park resulted in police
arresting at least one non-resident supporter of the encampment. 7" The encampment residents were
given a trespass notice a week before the displacement occurred, and City workers conducted the
displacement by breaking down tents and loading them into garbage trucks. The City claimed outreach
workers had visited the encampment over 100 times since January 2021 in order to offer alternative
shelter spaces, but it is unclear how many people accepted the shelter and whether the offers included
conditions regarding their belongings.

These examples demonstrate that even if bylaw enforcement postpones encampment displacement
from City parks under the Protocol, this will not necessarily prevent the loss of personal belongings or
mitigate related harms where the alternative shelters and services being offered are inadequate and do
not meet the needs of those being displaced. When the shelter that is offered does not allow people to
bring more than two bags or does not allow pets, for example, many people feel as if they have no option
but to continue camping and sleeping rough, thereby placing their belongings at risk of being removed
through bylaw enforcement measures. When they resist these measures, their belongings are
nonetheless removed and disposed of, a difficult and traumatic experience that contributes to further
precarity.

British Columbia Municipalities

In British Columbia, bylaws respecting camping in parks have been influenced by a body of legal cases
that have sought to clarify the rights of unhoused people to live in parks and on other City lands.

In Victoria (City) v Adams, 172 the B.C. Court of Appeal ruled that a Victoria bylaw which prevented
unhoused people from erecting temporary shelters in City parks overnight violated their section

7 Charter rights to life, liberty and security of the person 72 and was not justified under section 1 of

the Charter. The court however noted that the ruling was contingent on the fact that the City had
insufficient shelter spaces, and that if other accommodation were available the bylaw sections may have
been valid. 174 This seminal case was later followed by Abbotsford (City) v Shantz, 75 in which the B.C.



Supreme Court held that certain sections of Abbotsford's Consolidated Parks Bylaw and its Good
Neighbour Bylaw, to the extent that they applied to unhoused people in Abbotsford and prevented them
from erecting shelter and sleeping in City parks overnight, violated their section 7 Charter rights and were
not saved by section 1 of the Charter. The decision in Shantz thus specified that unhoused people had a
right to set up camp in a City park overnight between 7pm and 9am, and acknowledged the barriers that
many unhoused people experience in accessing adequate shelter space even where space was
technically available.

Victoria's Parks Regulation Bylaw, amended after the Adams decision, currently contains a section
specifically targeted toward unhoused people constructing overnight shelter in parks. The bylaw states
that an unhoused person may erect or place a structure such as a tent or other shelter overnight between
7pm and 7am, "7 but also that the shelter may not be set up in certain areas including playgrounds or
environmentally sensitive areas. '’ The Abbotsford post-Shantz parks bylaw permits a “Homeless
Person” (defined as a person “who has neither a fixed address nor a predictable residence to return to on
a daily basis,” 178 to” erect a temporary shelter and camp in a City park between 7pm and 9am the next
day, so long as the shelter is not set up in a prescribed area or facility, when “where there is no accessible
shelter accommodation available in the City". '”® The City retains the right to remove any temporary
shelter that is in violation of the bylaw. "&°

In line with the relevant case law, Vancouver's parks bylaw contains a similar allowance for a person
experiencing homelessness to camp and set up temporary shelter in a park so long as they do not do so
in a restricted area of a park, the shelter complies with the bylaw, and the shelter is removed in
accordance with the bylaw. 8" Temporary shelters may only be erected between dusk and 7 a.m. the
following day, must be dismantled by 8 a.m., must not take up more than 9 square metres of space, must
not contain any campfire or propane stoves, and must not be left unattended. 182

The bylaws that permit overnight sheltering seem to provide park dwellers with an amount of respite
compared to jurisdictions where setting up temporary shelters could lead to the immediate enforcement
through ticketing, or seizure or destruction of their belongings. However, unhoused and precariously
housed people often have complex lives and needs, and the cycle of needing to dismantle a shelter and
move one's belongings before setting up again in the evening is not sustainable for most people,
particularly given challenges in accessing secure storage for their possessions. For example, in VFPA v
Brett, one encampment resident who provided evidence stated that he was unable to camp overnight in
situations where he was required to move his belongings from the site during the day because he had
severe mobility issues. "% Bylaw provisions that require people to dismantle their shelters and move their
belongings each morning contribute and perpetuate instability of people who are often sheltering
outdoors because of a lack of shelter spaces, or shelter spaces that are not adequate for their needs,
personal belongings, or lifestyle.

Example 1:

Legal scholars and advocates in B.C. have lobbied the public and the government about the effects of
forcible decampments on precariously housed people and their ability to retain their belongings. UBC
Law professor Stepan Wood has criticized decampment policies, given that the process ignores the
various benefits of tent cities such as stability and storage of people's belongings, and undermines harm
reduction initiatives, the consequences of which can be life threatening. 184 Decampment also creates a
cycle of continual displacement where people have less control over their lives and possessions, and
often their belongings are destroyed during the process. Pivot Legal Society has criticized the threats of
forced displacement that lead to a ‘siege’ mentality of encampment residents, where they fear that all
their possessions will be gone if they leave for even a short period of time, and therefore they fail to meet
their basic needs in the attempt to protect their belongings. Pivot cites a harm reduction worker who
spoke about the concerns that encampment residents experience:

“People are only allowed to bring two tote bins
inside [temporary accommodation offered by the
City], totally insufficient to address survival needs.
Many people are very concerned about having to
give up their possessions in order to move inside,
especially as hotel rooms are not a permanent
solution and they fear not being able to afford a
new tent, sleeping bag, and camping gear if they
need them again. People have been promised safe
storage for their belongings but that hasn't
materialized yet and it's not clear whether tents
and other sheltering supplies will be considered
people's belongings and stored along with the rest
of their things, or whether those will be considered
government property and (needlessly and
wastefully) destroyed” '**



Example 2:

Even for people who are willing to accept temporary accommodation that has been offered to them
during a decampment process, there is concern and confusion about their belongings when the
information that is provided is incomplete or unclear. During the mass decampment and relocation into
temporary housing of hundreds of residents of Oppenheimer Park in Vancouver, and Topaz Park and
Pandora Avenue in Victoria, there was a reported lack of communication that created confusion about
the storage of belongings. One advocate stated that in addition to the two tote bins they could bring with
them into their temporary housing, people were allowed to place two extra bins into storage. However,
there was an apparent lack of communication about how long people could store their belongings for
and how they would be able retrieve them. "¢ It is unknown exactly what consequences this had for
people trying to manage their belongings during their move into temporary accommodation, but it is
possible that people were forced to give up possessions that they mistakenly thought they would not be
able to put into storage.

Example 3:

A tent city that was set up in a Port Alberni park in B.C. was forcibly displaced after two verbal warnings
and after campers were issued a trespass notice. '®” The City's manager of community safety said that
the six campers "were not permitted to camp overnight in the city-owned park.” 188 It is unclear whether
or not there was adequate shelter space in the City such that overnight camping should have been
permitted per Adams and Shantz, however it appears that the accessibility or availability of shelter space
was a precipitating factor in the organization of the tent city. When the camp was eventually forced to
leave, "everything was torn down and put into a small garbage truck, including Naloxone kits that were
clearly labeled.” A few days later, some belongings were returned to the tent city's organizer and to
volunteers, but very little was salvageable.

As with the surveyed municipalities in Ontario, an issue that continues to emerge is the inadequacy of the
temporary housing that is offered to people living in parks when they are displaced, and the rules or
requirements that come with (or are perceived to come with) that temporary housing. Despite bylaws in
B.C. which allow people to take up temporary shelter overnight in City parks, the enforcement of
contraventions of these bylaws remains harmful and traumatic for people who often lose their belongings
in the process, whether or not they are offered or choose to accept temporary accommodation. Further,
not everyone living in a park will receive an offer of housing before being displaced, which has
contributed to some choosing to form encampments in order to increase the chance that as a group they
will offered temporary housing. '8° With larger encampments - and the benefits they provide, such as
having other people to watch one's belongings - come more enforcement measures and risks to the
security of one's home and possessions.

Provincial Legislation

While municipalities have jurisdiction to enact bylaws governing parks, there are provincial acts that have
consequences for people who set up a shelter or camp in a municipal park. For example, British
Columbia's Police (Disposal of Property) Regulation 790 permits police to dispose of stolen, abandoned or
found personal property where they are unable to identify the true owner of the property. Non-perishable
or valuable goods must be kept by the police for a minimum of three months and after that point they can
dispose of them. Perishable or ‘unmarketable’ items can be disposed of at any time. In situations where a
person leaves their tent or belongings in a park so that they can acquire food or access services, their
property, if considered to be ‘'unmarketable,’ is likely to be disposed of before the owner has a chance to
try to reclaim their possessions. Ontario's Police Services Act '°" has an even shorter one-month
retention timeline for most items, except for vehicles and bicycles which are disposed of after three
months. Under B.C.'s Prevention of Cruelty to Animals Act a person’s pet could be removed if it is
considered to be in distress, and under Ontario's Dog Owner'’s Liability Act, a pit bull or dog that is
believed to potentially cause harm can be seized by a peace officer in a public place.

3. Vehicles in public parks

Parking in municipal parks is regulated in most of the surveyed cities as ways of attempting to deter
people from parking their vehicles and sleeping overnight.

Ontario Municipalities

The surveyed municipalities in Ontario each have similar regulations including the times of day during
which a vehicle can drive or park in a designated area of a municipal park. Toronto's Municipal Code
provides that a vehicle cannot be parked between midnight and 5:30 a.m. in a city park, exceptina
designated area for overnight parking, and a vehicle cannot be parked for a period longer than 24

hours. %% The City of Hamilton's parks bylaw is phrased in a similar way, prohibiting parking or leaving a
vehicle between 11 p.m. and 6 a.m., except in a designated area for overnight parking, and a vehicle
cannot be parked for a period longer than any posted time limit. 192 The City of Ottawa parks bylaw is less
detailed when it comes to vehicles, however a person cannot drive or park a vehicle except during the
hours designated. Ottawa's Traffic and Parking bylaw supplements the gaps in its parks bylaw by
clarifying that a person cannot park their vehicle in a park between 11 p.m. and 5 a.m. %4



Where vehicles are parked in contravention of local parks bylaws, Ontario municipalities have the power
to enforce their bylaws by way of impounding and removing those vehicles. In Toronto, a vehicle may be
removed and "“all costs and charged for removing, care of and storing the vehicle, if any, are a lien upon
the vehicle” under the provincial Repair and Storage Liens Act. 95 Further, anyone who contravenes a
provision of the bylaw is subject to an administrative penalty (a fine), unless a vehicle was in the
possession of another person without the owner's consent and was parked in contravention of the
bylaw. '°6 The City of Hamilton has near-identical enforcement provisions compared to Toronto, placing a
lien on impounded vehicles and subjecting the owners of vehicles to a fine unless it was parked by
another person without their permission. 197 The enforcement of vehicle parking in Ottawa parks is again
governed by its Traffic and Parking bylaw, which states that a contravening vehicle may be impounded,
with all costs being charged to the owner and with a lien being placed on the vehicle. 198

British Columbia Municipalities

In B.C., while local parks bylaws permit a limited degree of temporary overnight parking in city parks, these
periods are very short and the act of sleeping overnight in one’s vehicle in a park is explicitly prohibited by
at least one bylaw. In Vancouver, a vehicle may be parked for up to 30 minutes in a City park between 10
p.m. and 6 a.m. '9° A contravention of this, and any other vehicle-related provision of the bylaw, may
subject the vehicle to being removed at the owner’s expense. The City of Victoria's parks bylaw, like its
Streets and Traffic bylaw, is much more explicitly targeted at the act of sleeping overnight in a park. Per
the bylaw, no person may:

« (h) park a vehicle in a park for longer than 3.5 hours between 7:00 a.m. and 6:00 p.m. of any day from
Monday to Friday;

« (i) park a vehicle for the purpose other than visiting the park; 2°° ...
« (k) park a vehicle in a park for the purpose of sleeping overnight in the vehicle;

. () sleep overnight in a vehicle in a park; 2°'

While the bylaw also contains provisions that specify closing hours in particular named City parks, it is
interesting that Victoria seems to allow some amount of temporary overnight parking in parks on
weekends, so long as the purpose is not to sleep in the vehicle overnight. Nevertheless, Victoria's parks
bylaw was the only bylaw surveyed in both B.C. and Ontario which puts an outright prohibition in sleeping
in one's vehicle overnight in a City park (though such a prohibition is implicit in other cities where parking
overnight is not permitted). Further, a vehicle parked overnight in contravention of the bylaw is subject to
being removed at the owner's expense.

4. Legal decisions impacting people's belongings in parks

Most cases involving the ability of people to camp and live in municipal parks have emerged from British
Columbia. Most of these cases are centred around the municipalities’ applications for interim injunctions
which would require any campers to remove their structures and tents from the parks, and which give the
cities a legal basis to enforce decampment measures. With a few exceptions, most cases have not had
positive outcomes for precariously housed people living in public parks, as well as their belongings
situated in these spaces. Please see a list of legal cases at the end of this section.

Where the property owner is a municipality, an injunction is more likely to be sought to remove the
trespasser(s). While injunctions are typically regarded as extraordinary measures in trespass, 202 (online),
Trespass, "Trespass: Trespass to Land: Remedies: Injunction” (11.9.(a)) at §154. courts are more likely to
interfere to grant an injunction when the trespass is continuing. 2° Under the law, people who sleep or set
up camp on public or private property, including parks, are therefore trespassing unless authorized to do
so (by bylaw or otherwise). In Abbotsford (City) v Shantz, it was held that where people had been given
notice to vacate a park, cease lighting fires, cease camping overnight, and remove their tents and
structures, they had committed an offence of trespass. 2%* Although encampments are often described
as being 'evicted' or threatened with ‘eviction’, eviction is a term generally connected to legal occupancy
connected to tenancies. As such, As such, decampments are more likely to be realized using trespass
law.

When a municipality seeks an injunction to address a breach of a bylaw or other municipal provision, it
seeks a statutory injunction. The granting of a statutory injunction is determined by one of two tests.
Municipalities generally often do not need to prove irreparable harm to be granted an injunction, and
injunctions are only refused in exceptional circumstances because of the presumption that the
municipality is acting in the public interest (“Thornhill / Windsor test"). 205 Where the seeking of a statutory
injunction has Charter implications, in order for the injunction to be granted, the municipality must
demonstrate three things (“RJR-MacDonald test"): (i) that there is a serious question at issue, (i) that they
will suffer irreparable harm if the injunction is not granted, and (iii) that the balance of convenience favours
the municipality in granting the injunction. 2°¢ In cases where an injunction is sought on the grounds of
trespass on private land, the private property owner merely needs to prove trespass is occurring by
proving clear title, without the requirement of proving that they have experienced any harm. 207 The
granting of injunctions to remove people from public space has significant impacts on their security to
their personal belongings, which are often named in the injunction removal orders.

Since Victoria (City) v Adams in 2009—where it was held that Victoria's Parks Regulation Bylaw violated
unhoused people’s constitutional rights to life, liberty and security of the person under section 7 of the
Charter by prohibiting erecting temporary shelter in parks at night—municipalities across the province
have adopted bylaws permitting overnight sheltering in parks. This decision was reaffirmed in Abbotsford
(City) v Shantz2°8 where the court held that the city's Consolidated Parks Bylaw and Good Neighbour
Bylaw violated section 7 rights, and again in 2020 when the Vancouver city council voted to align bylaws
with Adams and Shantz and permit temporary overnight shelters in parks. 209 Importantly, the right to
erect overnight shelters is restricted to overnight sheltering, >'°can exclude certain areas of parks such
as environmentally sensitive areas, 2" and is contingent on the fact that the City has insufficient shelter
spaces.



While these cases and other cases discussing encampments and sheltering in parks have implications on
people’s belongings, only recently did the courts specifically address the importance of people’s
belongings and the impacts that losing these items has on people’s wellbeing. In Bamberger v Vancouver
(Board of Parks and Recreation) the court held that decampment requirements caused by overnight
sheltering bylaws, coupled with lack of storage and sheltering options, effectively forcing people to move
all of their personal property on a daily basis, was a “substantial hardship” for many. 212 |n Prince George
(City) v Stewart >'® the court acknowledged that available shelter spaces were “not sufficiently low barrier
and accessible to all of the occupants of the encampments” 214 and therefore rejected the City's
injunction application to dismantle an encampment on a city greenspace. The subsequent case, Prince
George (City) v Johnny 215, stated that the City's dismantling of the encampment and destruction of
people’s personal belongings when the city still lacked sufficient accessible shelter amounted to “serious
harm on vulnerable people”. 2'® These cases demonstrate some judicial acknowledgement of the
significant impact that loss of belongings can have on people sheltering in parks and other public spaces,
and how the personal property is a consideration that must be made when determining the accessibility
and suitability of indoor shelter spaces.

Despite these recent developments, owners of public land have begun to adopt different approaches to
injunctions depending on how the land is categorized. In Vancouver Fraser Port Authority v Brett,?'” an
encampment located on Crown land managed by the port authority was ordered to be removed through
an injunction. Encampment residents noted that the land adjoined a public park, had no fence, was
unused at the time and thus differed from other public land leased to a third party. 2' However the court
determined it to be “private property and not intended for public use.” 219 Although the land in this case
was an empty lot rather than a clear park space, park spaces can also be subject to the concepts of
public and private space which can impact how a court decides. In a reference case regarding Beacon Hill
Park in Victoria in 2022, 220 the City of Victoria inquired as to whether a park, held in trust by the city
through an 1882 Crown grant, could be used for temporary sheltering by people experiencing
homelessness. The court held that sheltering in the park was not consistent with the terms of the trust
which was “to maintain and preserve ... for the use recreation [sic] and enjoyment of the public.” >2" This
recreation-centered language, embedded in the colonial instrument of a trust, led the court to decide that
temporary sheltering by people experiencing homelessness could not be considered a ‘use’ and was thus
prohibited. 222 While this decision did not amount to an order or a granted injunction, these decisions
together signal that cities could use various land-use agreements such as trusts or leases of public land
to deal with encampments in the future.

One other exception to the dominant trend of granting municipalities injunctions is the Ontario case of
Black et al v City of Toronto. 223 In that case, residents of encampments in parks across the city brought a
motion for an injunction to prevent the City of Toronto from enforcing its bylaw that prohibits camping,
tents and structures in City parks during the COVID-19 pandemic. The applicants argued that during the
pandemic and in the context of Toronto's housing crisis, enforcing the City's bylaw would violate their
section 7, 12, and 15 Charter rights. While the judge in this case acknowledged the principles set out in
Adams and Shantz coming from B.C., the motion was dismissed. This was based on the judge's finding
that the City shelter system had been updated to respond to COVID-19 concerns, and that there “is no
evidence that the shelter system does not have the capacity to accommodate, safely, those currently
living in the parks who wish to seek shelter.” 22 However, aligning with BC's Victoria (City) v Adams, in
January 2023, the Ontario Supreme Court declined to declare that an encampment of people on a city-
owned vacant parking lot in Kitchener was contrary to the bylaws. Instead, the court stated that the bylaw
which prevented sheltering violated section 7 of the Charter by depriving people of life, liberty, and
security of the person, and was inoperative if the number of unhoused people exceed the number of
shelter beds in the city. 22° The court determined that even if it did not violate section 7, that it would not
to grant the interim and final orders because the Region did not meet its own Encampment Policy terms
prior to enforcing the bylaw, and that this amounted to an exceptional circumstance from which to deny
the injunction. 226 While this decision addresses bylaws about vacant city-owned land rather than the
city's parks bylaw, it may have implications on similar anti-sheltering provisions in parks-related bylaws in
this and other jurisdictions across Ontario.

Beyond court injunctions, other legal mechanisms have been used to clear encampments. On May 8,
2020, in the context of COVID-19, the Minister of Public Safety and Solicitor General of BC made a
Ministerial Safety Order demanding that “[a]ll persons camping in, residing in or occupying” Oppenheimer
Park in Vancouver, Topaz Park and the Pandora Avenue corridor in Victoria "“must evacuate the area as
soon as practicable”. 2’ This order spanned public space across both park and street spaces.

The trends in case law suggests that where a municipality seeks an injunction, it is most likely to be
granted, allowing them to remove the people and possessions that take up residence in parks. While
injunctions have been granted to cities to dismantle encampments on streets and sidewalks, most
injunction cases in BC have been in the context of city parks. This is perhaps in part due to the high
demand and limited number of green spaces and public pressure on city officials to remove signs of
visible homelessness from those spaces, exacerbated by travel and distancing restrictions during the
COVID-19 pandemic. This is not to suggest that a group of unhoused people will never again be
successful in defending against an application for an injunction — a successful Charter challenge or
demonstration of exceptional circumstances could be possible. However, as has been seen post-Adams
and Shantz, such an argument will likely need to be narrow in scope. As most unhoused people do not
have the resources to fight an injunction, 222 and absent advocacy work and systemic policy change,
most campers and tent city residents facing injunction applications are likely to be on the receiving end of
displacement processes which place them at risk at losing many of their belongings.

5. Conclusion

A precariously housed person or group of people who set up temporary shelter in a park may do so for a
variety of reasons, many of them related to their belongings. They may have had experiences with theft of
their possessions in city shelters, they may have a greater ability to watch over their belongings in a park
shelter, and they may develop a sense of community that helps them manage their day to day lives. A tent
might be preferable to low-income or temporary housing that puts restrictions on what they can do and
how many bags of belongings they can have with them. But a person living in a park is subjected to a
numerous laws and local bylaws that govern their ability to set up camp, stay there for a length of time
they would prefer, and have full control over where they can keep their belongings. By placing their



belongings in parks, they become more visible to regulators, and subject to regulations that target

structures and objects in such spaces.

In both Ontario and B.C., a person who sets up a tent in a park will be at constant risk of having their
belongings removed. Under provincial laws, if they leave their shelter and belongings to access services,
for example, they could return to find their belongings have been removed if they were considered to be
abandoned or to find their pets have been removed if they were considered to be in distress. In B.C.,
bylaws based in provincial case law allow people to set up temporary shelter overnight in parks, but the
right is limited, and it is not practical for many people to engage in a constant setting up and dismantling
of their homes. People's belongings are at risk as soon as their tents remain during the daytime. While
City officials will often provide notice to remove the structures and vacate the space, those who remain
are at risk of increased enforcement measures and of being the target of court injunctions that order their
removal. That is, at least in B.C., cities tend to wait for an injunction before forcibly displacing larger
encampments and putting people at risk of losing their belongings. In Ontario, there is no provision for
temporary overnight shelter set out in municipal bylaws. However, after a recent Ontario Supreme Court
decision that stated that a bylaw was inoperative if it prevented people from sheltering on city-owned
land, this may change. The City of Toronto has a protocol to follow when working to clear unhoused
people from public space, but on the ground the harms of losing many of one's belongings does not
seem to be mitigated by this process. Further, municipalities in Ontario seem to be less inclined to seek
court injunctions before displacing gatherings of people who are living in parks, which has led to difficult
and traumatic situations for people whose belongings are removed and thrown away without having the
opportunity to defend themselves against an application to have them removed.

The possessions of precariously housed people in parks heighten their visibility to the general public
thereby increasing their risk of being reported and being the targets of law and bylaw enforcement. The
principle and value of human dignity should seek to facilitate the ability of people to retain their
belongings wherever possible, especially those belongings that are critical to their survival. The
increasing public awareness of the issue has created an opportunity for enforcement authorities to
examine, reform, and abolish current policies and practices that perpetuate housing precarity and put

people at further risk of harm.

Appendix: Legal Cases

Park Spaces - Legislation and Regulations Impacting People's

Possessions

Jurisdiction:

Legislation and Bylaws

Unclaimed Property Act, SBC 1999, c. 48

Police (Disposal of Property) Regulation, BC
Reg. 97/91

Prevention of Cruelty to Animals Act, RSBC
1996, c. 372

Purpose®”

To reunite owners with their unclaimed property
held by government and regulate the duties of
holders of unclaimed property.

To outline rights of police departments to dispose
of abandoned, found property and limit liability
from damages.

To prohibit inflicting harm on animals and outline
when government officials may take animals into
custody.

Jurisdiction:

Laws and Bylaws

City Land Regulation By-Law No. 8735

Park By-Laws (Consolidated)

Purpose

To regulate how people use city land and
empower City to remove objects from city land
and levy fines for violations.

To control, regulate, protect public parks and of
persons who use parks by outlining acceptable
activities and authorize enforcement.


https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/99048_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96372_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96372_01
https://bylaws.vancouver.ca/8735c.PDF
https://parkboardmeetings.vancouver.ca/files/BYLAW-ParksBylawsConsolidated-20210621.pdf

Impounding By-Law, 2016 (Consolidated), No.
3519

To authorize the impounding of vehicles and other
chattels unlawfully occupying city streets.

Jurisdiction:

Laws and Bylaws

Parks Regulation Bylaw, 2015 (Consolidated),
No. 07-059

Purpose

To outline permitted uses of public parks, regulate
prohibited activities, and authorize enforcement
and

Jurisdiction:

Laws and Bylaws

Parks Bylaw, 2016 (Consolidated) - Bylaw No.
2456-2015

Purpose

To protect, maintain and enhance public parks
and promote safety of park users, avoid conflicts
in the use of space in parks, and the protect the
parks' natural conditions.

Jurisdiction:

Laws and Bylaws

Dog Owner's Liability Act, RSO 1990, Ch. D.16

Health Protection and Promotion Act, RSO 1990,
Ch.H.7

Police Services Act, RSO 1990, Ch.P.15

Purpose

To restrict ownership of certain breeds of dogs,
outline owner liability, and authorize state seizure
and destruction of dogs.

To promote community health, prevent
communicable disease, and regulate public health
administration and enforcement.

To broadly outline municipal and provincial police
responsibilities, complaints processes, and duties
regarding property in police possession.

Jurisdiction:

Laws and Bylaws

Toronto Municipal Code Chapter 608, Parks

City of Toronto Interdepartmental Service
Protocol for Homeless People Camping in Public
Spaces

Purpose

To regulate use and conduct in public parks
including recreation, vehicles, animals and
sheltering.

To outline protocol in offering outreach services
to people sheltering in public space prior to
displacement and removal of belongings.

Jurisdiction:

Laws and Bylaws

Parks and Facilities By-Law (2016), No. 2004-276

Purpose

To regulate certain uses of public parks and
promote responsible enjoyment and use of parks
and facilities.


https://bylaws.vancouver.ca/3519c.pdf
https://bylaws.vancouver.ca/3519c.pdf
https://www.victoria.ca/assets/City~Hall/Bylaws/bylaw-07-059.pdf
https://www.victoria.ca/assets/City~Hall/Bylaws/bylaw-07-059.pdf
https://abbotsford.civicweb.net/document/47635/2456-2015%20Parks%20Bylaw,%202016%20%28REVISED%20FINAL%20DRAFT%202016%29.pdf
https://abbotsford.civicweb.net/document/47635/2456-2015%20Parks%20Bylaw,%202016%20%28REVISED%20FINAL%20DRAFT%202016%29.pdf
https://www.ontario.ca/laws/statute/90d16
https://www.ontario.ca/laws/statute/90h07
https://www.ontario.ca/laws/statute/90h07
https://www.ontario.ca/laws/statute/90p15
https://www.toronto.ca/legdocs/municode/1184_608.pdf
https://transformshelter.ca/wp-content/uploads/Toronto-Interdepartmental-Protocol-for-Homeless-People-Camping-in-Public-Spaces.pdf
https://transformshelter.ca/wp-content/uploads/Toronto-Interdepartmental-Protocol-for-Homeless-People-Camping-in-Public-Spaces.pdf
https://transformshelter.ca/wp-content/uploads/Toronto-Interdepartmental-Protocol-for-Homeless-People-Camping-in-Public-Spaces.pdf
https://documents.ottawa.ca/sites/documents/files/2004_276_en.pdf

Shopping Cart By-Law 2013-252

To prohibit the use of shopping carts except on
the premises of the business that owns it and
authorize disposal of carts and their contents.

Jurisdiction:

Laws and Bylaws

Parks By-Law, (2001) No. 01-219

Purpose

To manage and regulate prohibited and permitted
activities in municipal parks and authorize police
and bylaw enforcement.

Park Spaces - How courts have decided cases related to parks

Case: Vancouver Parks Board v Mickelson, 2003 BCSC 1271

Issue

Should an injunction be granted to require the 40+
occupants of a tent city to remove their structures
and belongings from Thornton Park?

Outcome

The court determined that the defendants’
Charter claims did not raise a serious question to
be tried, and the injunction was granted.

Case: Vancouver Board of Parks and Recreation v Sterritt, 2003

BCSC 1421

Issue

Should an injunction be granted to require
occupants of Portside Park [CRAB Park] to
remove all their structures, tents, and belongings?

Outcome

Facts were very similar to Mickelson, and a similar
injunction was granted.

Case: Victoria (City) v. Adams, 2009 BCCA 563

Issue

When the number of homeless people exceeds
the number of available shelter beds, does a
bylaw that prohibits homeless people from
erecting temporary shelter at night violate their
constitutional rights to life, liberty and security of
the person under s. 7 of the Canadian Charter of
Rights and Freedoms?

Outcome

Parks bylaw found to violate s. 7 rights and was
not justified under section 1 of the Charter. The
ruling was contingent on the fact that (1) the City
had insufficient shelter spaces, and (2) that if
other accommodation were available the bylaw
sections may have been valid. The court narrowed
the ruling to night-time sheltering only.

Case: Vancouver (City) v O'Flynn-Magee, 2011 BCSC 1647

Issue

Occupy Vancouver protestors erected tents,
structures, and shelters on the city-owned plaza
of the Vancouver Art Gallery.

Should the City's application for an interlocutory
injunction be granted?

Outcome

An interlocutory injunction was granted pursuant
to0 5.334 of Vancouver Charter to enforce removal
of structures, tents, shelters, and other objects
that had been constructed and placed by the
protestors.

Case: Johnston v Victoria (City), 2011 BCCA 400

Issue

Are homeless people in Victoria entitled by
section 7 of the Charter to erect and maintain

Outcome

The court confirmed that the outcome in
Adams was to allow temporary overnight shelter


https://documents.ottawa.ca/sites/documents/files/shopping_cart_bylaw_en.pdf
https://www.hamilton.ca/sites/default/files/media/browser/2015-05-06/01-219parksbylaw.pdf
https://www.canlii.org/en/bc/bcsc/doc/2003/2003bcsc1271/2003bcsc1271.html?searchUrlHash=AAAAAQAxVmFuY291dmVyIFBhcmtzIEJvYXJkIHYgTWlja2Vsc29uLCAyMDAzIEJDU0MgMTI3MQAAAAAB&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2003/2003bcsc1421/2003bcsc1421.html?searchUrlHash=AAAAAQBCVmFuY291dmVyIEJvYXJkIG9mIFBhcmtzIGFuZCBSZWNyZWF0aW9uIHYgU3RlcnJpdHQsIDIwMDMgQkNTQyAxNDIxAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2003/2003bcsc1421/2003bcsc1421.html?searchUrlHash=AAAAAQBCVmFuY291dmVyIEJvYXJkIG9mIFBhcmtzIGFuZCBSZWNyZWF0aW9uIHYgU3RlcnJpdHQsIDIwMDMgQkNTQyAxNDIxAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2009/2009bcca563/2009bcca563.html?searchUrlHash=AAAAAQAoVmljdG9yaWEgKENpdHkpIHYuIEFkYW1zLCAyMDA5IEJDQ0EgNTYzIAAAAAAB&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1647/2011bcsc1647.html?searchUrlHash=AAAAAQAyVmFuY291dmVyIChDaXR5KSB2IE_igJlGbHlubi1NYWdlZSwgMjAxMSBCQ1NDIDE2NDcAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca400/2011bcca400.html?searchUrlHash=AAAAAQApSm9obnN0b24gdiBWaWN0b3JpYSAoQ2l0eSksIDIwMTEgQkNDQSA0MDAAAAAAAQ&resultIndex=1

shelters on City property during the day?

Johnston argued that there are people who
cannot sleep at night and need shelter during the
day, and that few daytime shelter beds are
available.

in City parks and property (para 16), and not
enough evidence was provided to support a
Charter claim based on daytime needs.
Johnston's appeal was dismissed.

Case: Vancouver Board of Parks and Recreation v Williams, 2014

BCSC 1926

Issue

Should an injunction be granted to require
approximately 150 occupants of a tent city at
Oppenheimer Park to remove their tents,
structures, and other belongings?

The Park Board asked for a delayed end date "to
allow sufficient time to connect people living in
the Park with resources to assist them and to
facilitate an orderly transition out of the Park”
(para 2).

Outcome

The judge made a point of hearing and
summarizing the evidence provided by park
residents and advocates about their
circumstances and barriers to being housed.
However, the injunction was granted, effective a
week from the date of the decision.

Case: British Columbia/Yukon Association of Drug War Survivors v

Abbotsford (City), 2015 BCCA 142

Issue

People were removed from a tent city in Jubilee
Park. Advocate associated argued that City
‘displacement tactics' like spreading chicken
manure and destroying belongings infringed
homeless people’s section 2, 7 and 15 Charter
rights. Does the association have standing?

Outcome

The court dismissed the City's appeal and
determined that the association has standing to
advance a Charter challenge.

Case: British Columbia v Adamson, 2016 BCSC 1245

Issue

An encampment was set up on Victoria
courthouse property. The land belonged to the
province.

Should an injunction be granted to order the
occupants to vacate the property?

Outcome

The province met the test for an injunction in part
due to increased fire, health, and safety risks
posed by pathways blocked by garbage,
"hoarders” keeping items of "questionable worth”
(para 53), aggressive dogs, and used harm
reduction supplies. The occupants were ordered
to vacate.

Case: Saanich (District) v Brett, 2018 BCSC 1648

Issue

Should an injunction be granted to require
occupants of Regina Park to remove their
structures and belongings?

The named defendant had previously been
removed by injunction from a park in Duncan.

Outcome

The court cited each of the cases above, among
others. The court noted that Saanich's bylaw met
the requirements set out in Shantz, and the
injunction was granted based on a balancing of
the relevant factors.

Case: Maple Ridge (City) v Scott, 2019 BCSC 157

Issue

The City had concerns about fire safety in the
encampment on City land. The City Fire
Department posted fire regulation notices. The

Outcome

The application was granted. The judge noted that
in previous cases involving encampments,
significant fire risk has tipped the balance towards


https://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc1926/2014bcsc1926.html?searchUrlHash=AAAAAQBCVmFuY291dmVyIEJvYXJkIG9mIFBhcmtzIGFuZCBSZWNyZWF0aW9uIHYgV2lsbGlhbXMsIDIwMTQgQkNTQyAxOTI2AAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc1926/2014bcsc1926.html?searchUrlHash=AAAAAQBCVmFuY291dmVyIEJvYXJkIG9mIFBhcmtzIGFuZCBSZWNyZWF0aW9uIHYgV2lsbGlhbXMsIDIwMTQgQkNTQyAxOTI2AAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca142/2015bcca142.html?searchUrlHash=AAAAAQBbQnJpdGlzaCBDb2x1bWJpYS9ZdWtvbiBBc3NvY2lhdGlvbiBvZiBEcnVnIFdhciBTdXJ2aXZvcnMgdiBBYmJvdHNmb3JkIChDaXR5KSwgMjAxNSBCQ0NBIDE0MgAAAAAB&resultIndex=1
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca142/2015bcca142.html?searchUrlHash=AAAAAQBbQnJpdGlzaCBDb2x1bWJpYS9ZdWtvbiBBc3NvY2lhdGlvbiBvZiBEcnVnIFdhciBTdXJ2aXZvcnMgdiBBYmJvdHNmb3JkIChDaXR5KSwgMjAxNSBCQ0NBIDE0MgAAAAAB&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc1245/2016bcsc1245.html?searchUrlHash=AAAAAQAqQnJpdGlzaCBDb2x1bWJpYSB2IEFkYW1zb24sIDIwMTYgQkNTQyAxMjQ1AAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc1648/2018bcsc1648.html?searchUrlHash=AAAAAQAqU2FhbmljaCAoRGlzdHJpY3QpIHYgQnJldHQsIDIwMTggQkNTQyAxNjQ4AAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc157/2019bcsc157.html?searchUrlHash=AAAAAQApTWFwbGUgUmlkZ2UgKENpdHkpIHYgU2NvdHQsIDIwMTkgQkNTQyAxNTcAAAAAAQ&resultIndex=1

City continued to have concerns about the use of
in-tent heaters.

Should the City's application for an order
requiring occupants to comply with the Fire
Department safety orders be granted?

favouring the municipality. The occupants were
ordered to comply with the fire safety orders.

Case: British Columbia/Yukon Association of Drug War Survivors v

Abbotsford (City), 2020 BCHRT 86

Issue

The City removed homeless persons and their
possessions from a tent city in Jubilee Park. The
complainants alleged that City conduct was
discriminatory based on race, ancestry, disability
and place of origin.

Which issues raised by the complainants should
proceed to a hearing?

Outcome

The tribunal determined that the allegations that
the City pepper sprayed tents and personal
property, and that the City destroyed and
disposed of the residents’ personal property
would proceed to a hearing.

Case: Victoria (City) v Smith, 2020 BCSC 1173

Issue

Should an injunction be granted to require
occupants of Beacon Hill Park to remove their
structures and belongings?

Outcome

It was significant that the campers had set up in
environmentally or culturally sensitive areas of the
park, and the injunction was granted.

Case: Bamberger v Vancouver (Board of Parks and Recreation),

2022 BCSC 49

Issue

An encampment at a public park on federal port
land leased by the City is ordered to close by way
of the Parks Control By-law. Encampment
residents seek judicial review of the orders. Parks
Board seeks injunction to compel encampment
residents to comply with orders.

Are the Parks Board's orders for eviction valid and
enforceable?

Outcome

Application for judicial review granted. Parks
Board application for injunction adjourned
pending the judicial review.

Court acknowledges impacts of a daily
decamping requirement; recognizes that lack of
storage, sheltering options make moving
belongings a significant hardship.

Case: Prince George (City) v Johnny, 2022 BCSC 282

Issue

City's previous injunction application to close an
encampment on city-owned greenspace for
contravention of Zoning Bylaw was rejected due
to lack of accessible housing and daytime
facilities. 2%° City seeks another injunction to
dismantle encampment claiming it procured
sufficient housing facilities.

Should the City be granted an injunction to
remove the remaining encampment residents?

Rental Housing

Outcome

City's injunction application is dismissed because
the City dismantled the majority of encampment
prior to returning to court to seek an order, and
without procuring sufficient accessible

housing and daytime facilities or identifying
number of people remaining in the encampment.
This “inflicted serious harm on vulnerable people”
(para 82).



http://www.bchrt.bc.ca/shareddocs/decisions/2020/apr/86_BC_Yukon_Association_of_Drug_War_Survivors_v_City_of_Abbotsford_and_another_2020_BCHRT_86.pdf
http://www.bchrt.bc.ca/shareddocs/decisions/2020/apr/86_BC_Yukon_Association_of_Drug_War_Survivors_v_City_of_Abbotsford_and_another_2020_BCHRT_86.pdf
https://www.canlii.org/en/bc/bcsc/doc/2020/2020bcsc1173/2020bcsc1173.html?searchUrlHash=AAAAAQAnVmljdG9yaWEgKENpdHkpIHYgU21pdGgsIDIwMjAgQkNTQyAxMTczAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2022/2022bcsc49/2022bcsc49.html?searchUrlHash=AAAAAQBEQmFtYmVyZ2VyIHYgVmFuY291dmVyIChCb2FyZCBvZiBQYXJrcyBhbmQgUmVjcmVhdGlvbiksCjIwMjIgQkNTQyA0OSAAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2022/2022bcsc49/2022bcsc49.html?searchUrlHash=AAAAAQBEQmFtYmVyZ2VyIHYgVmFuY291dmVyIChCb2FyZCBvZiBQYXJrcyBhbmQgUmVjcmVhdGlvbiksCjIwMjIgQkNTQyA0OSAAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2022/2022bcsc282/2022bcsc282.html?searchUrlHash=AAAAAQAvUHJpbmNlIEdlb3JnZSAoQ2l0eSkgdiBKb2hubnksIAoyMDIyIEJDU0MgMjgyIAoAAAAAAQ&resultIndex=1
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Rental Housing

In Canada, approximately one-third of the population live in rental accommodations and are therefore
subject to residential tenancy laws. 231 Single-room occupancies, rooming houses, and supportive
housing buildings are often some of the only affordable housing in major urban centres. Residents of
these types of housing often still navigate through public spaces and shelters for various reasons
including feeling unsafe in the accommodation in which they have tenancy rights, accessing their support
networks or sources of income, inadequate income to cover rent, rules and policies of the housing
provider, lack of knowledge of their tenancy rights, and the precarious legal status of the rental itself.

Certain populations experience poverty at disproportionate rates, meaning they are more likely to live in
precarious housing and be impacted by residential tenancy legislation or supportive housing policies.
Indigenous, Black, and other people of colour, people who use drugs, people stigmatized around mental
illness or other health conditions, people with disabilities, and people who are non-conforming in other
ways often experience greater enforcement than other precariously housed individuals who exist in these
same spaces.

This section outlines caselaw and provincial and municipal legislation in BC and Ontario that impacts the
belongings of people who exist in a variety of tenancies. Provincial residential tenancies statutes and
regulations set out the housing-specific rights of tenants and their rights regarding their personal
belongings. In precarious housing situations, it is not always clear whether residential tenancies
legislation applies at all. This can leave tenants with less clarity as to what property rights they have or
where they can go to resolve issues related to their belongings.

1. How “rental housing” is defined

This chapter categorizes rental housing based on its definition in provincial residential tenancies
legislation. This includes tenancy agreements, rental units and other residential property. 232 Both market
rental tenancies and government-owned and run supportive housing amount to private property in that
they are not open-air spaces that permit access to the general public (like parks or streets), and are not
subject to the same municipal bylaws and provincial legislation governing these public spaces. However,
the distinction between public and private space still effects the legal regulation of people’s personal
belongings. Thus, this section discusses publicly funded, publicly run supportive housing projects and
the complications involved in their designation as residential tenancies and the implications this has on
people’s belongings. While a full analysis is outside of the scope of this chapter, the legal complexities
between supportive housing and residential tenancies should be explored further. This section also
explores private residential tenancy legislation in Ontario and British Columbia, with a particular focus on
rooming houses and single-room occupancy hotels (SROs) and the private tenancy rights that
accompany these spaces, given their “critical role...in low income housing stock as a last resort before
homelessness for many.. vulnerable tenants.” 233

In addition, this section highlights some of the limitations of current residential tenancies legislation in
protecting people and their belongings, and the process of leasing public storage lockers as a tactic in
responding to precariousness of housing and personal belongings. This chapter also explores how
municipal bylaws and jurisdiction can impact how tenancies are regulated and accessed in different
municipalities and how this can impact people's security of their belongings. Finally, this chapter includes
the information about Property Standards bylaws and legislation and how that relates to tenancies.

In some accommodation situations, a person may not be protected by residential tenancy legislation, for
example, if they share a kitchen or bathroom with their landlord, if they live in transitional housing
situations, or if they live in shelters. Some of these situations will be discussed elsewhere in this report .

Vignette

Rayne moved into the city from a northern community to attend university. 234 235 Rayne was in
their 20s and was able to stay with family acquaintances for a few days until the end of the
month when the high-rise apartment unit they had lined up online would be available to move
in. The day before move-in day, Rayne went to meet the landlord to get keys and sign a lease.
Upon meeting the landlord in front of the building, the landlord told Rayne that she had rented




the unit to someone else who had a "better rental record” and could move in earlier. The
landlord said that she had no other suites available.

Rayne had only two days before the end of the month and only three days until the start of
their first semester at university. Rayne didn't want to impose on their family acquaintances any
longer, so they found a place online, the only place they could afford that was available short
notice. The online listing said it was a large house with shared bathroom and kitchen, but that it
was a quiet place with mostly older adults. 236 Luckily it was walking distance to city transit that
could get them to university within twenty minutes, and had a free parking spot where they
could leave their car.

In the anxious hustle of moving, getting keys, getting ready for university and paying first
month's rent, Rayne forgot to do a walk-through of the unit and forgot to sign a lease
agreement. They called the landlord who said he would stop by in a few days once Rayne had
settled in. The landlord never returned with the lease papers. 237

Rayne moved in their belongings from their car which included computer gear, a small desk,
and family gifts. Shortly after, Rayne purchased a nice used bed and bed frame online. They set
up internet so they could study from home and game with their friends on the weekends.

After living in the apartment for the whole first semester, Rayne barely ever saw their landlord
and paid rent monthly by online bank transfers. Over the months they notified the landlord by
text about a mouse sighting, the shared bathroom having some mold and a leaky faucet, and
one of the stove burners which stopped working, but the landlord never responded. Rayne
made friends with a roommate named Terri, an older person who used a walker and came from
a community neighbouring that of Rayne's. Terri told Rayne that they were pretty sure they
could not report anything to the Residential Tenancies office because their building was
unlicensed. 238

Returning home from writing their first final exam of the semester, Rayne's key no longer
opened the front door. Rayne texted their landlord who claimed that Rayne had been short on
rent and that they had moved Rayne's belongings into a communal storage room which Rayne
had to have emptied by the next day. 232 Rayne was certain they were not short on rent but did
not have time to argue, as they had another exam in a few days. Plus, they did not know who to
make a complaint to because they did not have a signed lease, and did not want to risk getting
Terri evicted. Rayne was pretty sure the landlord evicted them for asking too many questions
about the building's maintenance. 240

Rayne met the landlord the next day to gather their belongings and load them into their car.
The storage room was accessible by anyone in the building, so when Rayne got there, their
belongings had been picked over. Their bed was gone and their internet modem was missing.
Luckily Rayne still had their laptop, but they would be charged a few hundred dollars for the
modem itself. 241 Rayne sat in their car, loaded with what little belongings they had left, not
knowing where they would go next.
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2. Privately owned rental units

Tenancies and a tenant's rights to their personal belongings are governed by a large number of provincial
and municipal statutes, the most relevant of which being provincial residential tenancies legislation.
Tenants' rights and their rights to their personal belongings are also affected by local bylaws such as fire
bylaws, 2*? building standards bylaws, 2 or bylaws specific to housing. ?* In some jurisdictions,
municipalities are moving towards amending ticketing and licensing bylaws to allow for some municipal
involvement in housing in accordance with provincial residential tenancies legislation. 245

In both the jurisdictions of Ontario and British Columbia, rights apply in a wide range of tenancy
situations. Determining if an agreement amounts to a tenancy will have significantimpacts on an
individual's rights regarding their personal belongings. In Toronto, tenants are often unsure about their
rights and avoid acting on what rights they may have for fear of losing the only affordable housing they
can access. This is largely caused by a lack of clarity regarding applicable enforcement entities and the
misalignment of local bylaws with provincial landlord-tenant legislation. Similarly in British Columbia,
although tenants in SRAs, supportive housing, and unofficial tenancies can access the BC RTA, lack of
clarity regarding tenant rights in these settings mean that tenants and their personal belongings continue
to be vulnerable.

Ontario Municipalities

Ontario's Residential Tenancies Act?“® (ON RTA) outlines certain rights held by tenants in regard to their
belongings, including specific requirements on landlords at the end of a tenancy. These rights are held by
anyone in a tenancy agreement laid out in the ON RTA, which includes verbal tenancies, 247 and those
living in multi-tenant housing. 2*® Exceptions, however, include multi-tenant housing where tenants and ﬁ
the owner live in the same building while “shar[ing] a bathroom or kitchen facility with the owner” or
owner's family. 24°

The ON RTA protects a tenant's rights to their belongings by preventing a landlord from interfering with a :
tenant's occupancy of a rental unit (s 22) and preventing a landlord from entering a rental unit without
notice in most cases (ss 26-27). An individual's belongings must not prevent the reasonable enjoyment of
other tenants, or put the health and safety of tenants or the landlord's property at risk (ss 64, 66). For
example, a landlord could apply to the ON LTB for an eviction order if they determine that an accumulation
of a tenant's belongings (commonly referred to as ‘hoarding’) amounted to a risk to person or property. If
it could be determined that the accumulation of belongings was associated to a person’'s mental or
physical disability, the Ontario Human Rights Code would require the landlord to accommodate the
person to the point of undue hardship.

The ON RTA requires a landlord to hold a tenant's belongings for 72 hours after an eviction has been
enforced by the Sheriff. 250 After this period, as long as the tenant was not prevented by the landlord in
accessing their belongings, the landlord may proceed to sell, keep, or dispose of the property. 25" In the
event that a unit was abandoned, a landlord must hold or store the tenant's property for 30 days before
being able to sell, keep, or dispose of the property. 252 1n most other situations of an ended tenancy, such
as a written notice by either party, landlords can immediately sell, keep, or dispose of a former tenant's
personal property upon the tenant vacating the premises. 253

Multi-tenant housing (also known as 'rooming houses' or ‘dwelling houses') are tenancies characterized by
shared facilities, usually kitchens or washrooms, between three or more people who pay rent

individually. 254 |n the districts of the City of Toronto and Etobicoke, multi-tenant housing is permitted
under zoning bylaws—in Toronto through the Municipal Licensing and Standards (MLS) division, and in
Etobicoke through Toronto Public Health (TPH). In the district of York, multi-tenant homes are permitted
with no licence required. 255 However, within the City of Toronto's districts of East and North York and
Scarborough, multi-tenant housing is not permitted, but nonetheless continues to operate. 2°¢

For rooming house tenants in Toronto, a city with varying licensing schemes and overlapping provincial
and municipal regulations, accessing residential tenancy rights is complicated and impacts people's
ability to maintain control over their belongings. For example, a tenant in an unlicensed rooming house is
technically able to access the Landlord Tenant Board through rights laid out in the ON RTA, regardless of
whether it is in a district that permits rooming houses. However, many rooming house tenants in
unlicensed housing avoid formal complaints mechanisms even when exposed to substandard conditions.
This is often because of a lack of awareness of their rights 257, In a complicated system of overlapping
laws, bylaws, and rules, tenants are unclear of whether they are covered under the ON RTA or if they are
required to report issues to municipal enforcement entities. Additionally, rooming house tenants often
avoid reporting issues to the provincial residential tenancies office out of fear that doing so could flag the
tenant's unlicensed rooming house to the city with a risk that it could be shut down, thereby risking a loss
of housing with few affordable alternatives. 28

In fact, the majority of complaints filed about rooming houses in Toronto came from neighbours,
suggesting that the enforcement mechanisms which are underused by tenants are more often used in
ways that increase their housing precarity and risk displacement. °° Fraser v Beach ?°° demonstrates
that neighbours or property owners are not able to seek eviction for illegal rooming house tenants
through the courts, as the Landlord Tenant Board has exclusive jurisdiction in granting
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evictions. 267 However, as seen in in Davies v Syed, 252 tenants of illegal rooming houses can effectively
be evicted by a third party through a court-ordered injunction if the rooming house is violating municipal
bylaws or other laws. As such, the precarity of tenants of illegal rooming houses is increased both by lack
of effective access to enforcement measures under the ON RTA and also by being the targets of
enforcement by third parties.

Living in licensed and authorized multi-tenant housing allows a tenant to access their rights with less
concern of putting themselves and their housing at risk. 253 However even rooming house tenants in
licensed buildings are subject to an “unclear complaints process” between the city's MLS branch and
TPH, the Landlord Tenancy Board, and the Rooming House Licensing commissioner. 264 The complex and
bureaucratic reality of Toronto-area rooming house regulations means that tenants subject to those rules
live under a complicated, unclear regime that increases the precarity of their housing situation, including
the degree of control they have over their belongings.

British Columbia

The British Columbia Residential Tenancy Act¢° (BC RTA) and Residential Tenancy Regulation *%%(BC
Regulations) requires a landlord to store a tenant's belongings for 60 days if the belongings are
considered to be abandoned. Although there are some variables to determine whether property has been
abandoned, a landlord is not required to store abandoned belongings if they have a value under $500, if
the value of the items is less than the cost of storing and selling them, or if the landlord "reasonably
believes that the storage of the property would be unsanitary or unsafe.” 27 If a landlord obtains a writ of
possession from the BC Supreme Court, tenants have two days to collect certain items including
clothing, medical and dental aids, and tools or property used to earn income, after which court bailiffs
have authority to remove and sell the tenant's belongings. 268 Similar to Ontario residential tenancy
legislation, in BC, a landlord can end a tenancy if an individual (and therefore their belongings) jeopardize
the health or safety of the landlord or other occupants, or puts the landlord’s property at significant

risk. 26° For example, an accumulation of a tenant's belongings that is deemed excessive (commonly
referred to as ‘hoarding’) that amounts to a risk to person or property could be grounds for a landlord to
seek an eviction. If it could be determined that the accumulation of belongings was associated to a
person's mental or physical disability, the BC Human Rights Code would require the landlord to
accommodate the person to the point of undue hardship.

Much of the low-cost and affordable housing options in Vancouver are single-room accommodations
(SRAs) which include rooming houses and single-room-occupancy hotels (SROs). 279 SRAs can be owned
privately or by a non-profit organization, and provide minimal quality of housing usually consisting of a
small room with a basic cooking setup and shared bathroom. 271 Tenants of SRAs are covered by British
Columbia's Residential Tenancy Act%’2. which protects them from landlord seizure or interference with
access to their belongings, unless the landlord has court authorization or the tenant has abandoned the
unit (s26).

In Vancouver, the city's role as regulator of SRAs through the Single Room Accommodation By-law and
through health and safety bylaws such as the Standards of Maintenance By-law, Building By-law, and Fire
By-law all have implications on SRA tenants and their belongings. SRO tenants generally lack information,
resources, and support regarding tenancy rights when facing evictions or dealing with maintenance and
privacy issues. 272 Relatedly, illegal SRA management practices and power imbalances between tenants
and owners create feelings of fear and insecurity among SRO tenants which could impact their ability or
safety in approaching the Residential Tenancy Branch. 274 Some SRO tenants have expressed fears of
asking for minor repairs for justified fear of "backlash or potential eviction”. 2’°Given the small size of SRO
units, tenants can easily be accused of hoarding by landlords. The various City bylaw schemes combined
with provincial BC RTA can lead to confusion among SRO tenants as to the most effective way to access
their rights. This has led Housing Vancouver to call for a more accessible, transparent complaints process
with the City, including an improved system for SRO tenants to access documents of notices of violation
that could be used as evidence at the Residential Tenancies Board (RTB). >’® These factors suggest that
although Vancouver SRAs are part of BC RTA legislation, that tenants are not always able to access their
rights to protect themselves and their personal property due to power imbalances, and lack of access to
tenant rights supports. Evidence from front line workers also indicate that RTB arbitrators lack an
understanding of the realities of SRO lives, and the heightened precarity of SRO tenants.

3. Publicly owned rental units

Publicly funded and publicly run supportive housing tenancies provide individuals with certain levels of
security for their belongings. However, the determination of whether an accommodation is covered under
residential tenancy legislation can have significant impacts on a person’s right to their personal property.
For example, in one Ontario Landlord Tenant Board (LTB) case, 2’7 a housing provider believed they were
exempt from the Ontario Residential Tenancies Act (ON RTA) as a transitional housing program and
evicted a tenant and disposed of his belongings. The LTB found that the program was not transitional
housing, and thus that the eviction and disposal were illegal. However, this was after the person's
belongings were already lost. In cases where landlord-tenant legislation does not apply, residents have to
rely on arguably less accessible forms of mediation such as small claims court or human rights tribunals,
depending on the issue. ?7¢

Supportive housing is “long-term or permanent living accommodation for individuals who need support
services to live independently”. 279 In British Columbia, although the BC RTA officially applies to
supportive housing, 22° most supportive housing providers have argued that they are exempt from
landlord obligations under the BC RTA, asserting their services to be transitional housing, “a housing
based health facility that provides hospitality support services and personal health care”, 22" providing
rehabilitative or therapeutic treatment, 22 or under the Community Care and Assisted Living Act. 2% By
claiming that their living accommodations and services are not governed by landlord-tenant legislation,
supportive housing providers can attempt to avoid accountability in the same way as traditional landlords
when it comes to interacting with tenants and their belongings, 28 allowing providers to handle tenants’
belongings without abiding by the same obligations required of private landlords. Supportive housing
projects commonly assert that their residents are subject to “program agreements"” rather than tenancy



agreements, in an attempt to maintain a level of control over the space with rules they could not
otherwise implement under a regular tenancy agreement. Notably, however, residential tenancies
legislation in both BC and Ontario clearly state that landlords may not avoid or “contract out” of the
legislation or regulations. 285

In PHS Community Services Society v Swait, the housing provider argued that the facility was exempt
from the BC RTA as a "living accommodation in a housing based health facility that provides hospitality
support services and personal health care” 256 and therefore could enforce tenant guest restrictions
contrary to the BC RTA. The court affirmed an arbitrator's assertion that the tenancy was subject to the
BC RTA, and thus the tenant was entitled to the rights of having guests without restriction. While
supportive housing applies to the BC RTA, there are times where even the RTB has difficulty determining
whether the living accommodation falls under landlord-tenant legislation. 287

Suites that are considered unauthorized or illegal because of their lack of compliance with municipal
bylaws still apply under the BC RTA if the tenant can prove that a tenancy exists. 262 Similarly, although
landlords are required to provide a written tenancy agreement, the lack of a written document does not
preclude a landlord from having obligations and responsibilities under the BC RTA. 289

4. Storage in rental units

Storage is a significant issue for precariously housed and unhoused individuals. In a study of residential

evictions of people who use drugs, for example, participants described how they would be threatened 0
with eviction due to an accumulation of possessions and would be the targets of nuisance complaints ==

related to their possessions. 2°° One woman spoke of the difficulties she faced when moving between

rooms of different sizes, creating a disparity between the large amount of possessions she had and the

her.?°" Further, though landlords have particular obligations when it comes to storing belongings that
have been left behind by tenants, participants in the previously mentioned study reported that landlords
were frequently disposing of whatever belongings the tenants could not bring with them when evicted,
and they even reported that the landlords would threaten them with the destruction of their personal
property to compel them to vacate their units. 292, Where tenants do not vacate their units, landlords and
property managers may get court bailiffs to remove a person’s possessions, as was the case in Dawson
where the tenant was unable to get any of her treasured belongings back. 293 When facing eviction,
precariously housed people have limited options for storing the belongings that they can hold onto. Some
possessions may be sold to offset any debts that the owners have. 294

decreased amount of space she could fit them in, which eventually resulted in the landlord evicting w

Public storage lockers may be an option for some people. Storage locker leases however have conditions
on the kinds of possessions that can be stored, like flammable materials, illegal substances, perishable
goods, and anything that could emit fumes. ?°> Many storage lockers are also specifically designed to
discourage people from using storage lockers as a form of shelter by, for example, not installing power
outlets or lights in units. 296 Many if not most storage locker tenancy agreements will make non-habitation
of the unit a condition of the lease. 297 There are also some other barriers to accessing a storage locker;
for most leases, a tenant must have two pieces of ID (and in some cases a current address) 298 and there
is the issue of having the means to transport possessions to a storage locker and the ability to remove
them from the site at a later date. If a person can no longer afford their storage locker, stops paying, and
does not have the means to remove their possessions from the locker, the contents are likely to go to
auction. 299

Sidebar

The idea of living in a storage locker is a serious consideration for some people. When
there are few affordable housing options, living temporarily in a climate-controlled shelter
that is private and provides a secure space for one's belongings can seem inviting. In
2017, a Vancouver man posted a video of a complex living set up he had constructed for
himself in a U-Haul storage locker for $205 per month. 390 Qver the course of the guided
tour of his space, the man shows an extension cord he ran from the hallway to provide his
unit with power, his hotplate, TV, bed, drawers that he built under the bed, and a
mechanism to provide himself with running water. He said he spent about $100 on
hardware, which included installing several wooden fixtures to help him organize his
possessions and live efficiently within the small space for the two months he was there.
While the man claimed that facility staff knew he was living there and were tolerating him
so long as he kept a low profile, U-Haul spokespeople stated that he was evicted before
the video was posted online. The end of the video and a subsequent video on the man’s
channel show that he had found an apartment to live in.39"While there is little context from
the video about the man'’s circumstances which led to him living in the storage locker (the
titles of his other videos show an affinity for DIY projects), he is most certainly not the only
person who has lived or currently lives to some degree in a storage locker. Regardless of
whether someone is between apartments and wants to save money, or has experienced
an eviction and feels they have few other options, a person’s circumstances and the
ability to be close to their belongings can be crucial in considering their options for
shelter.
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5. Yards and Private Green Spaces

Bylaws may apply to belongings located on private space, for example: tenants with yard space, and
people living on another's property with the owner's permission (for example in a tent or vehicle in the
owner's yard). The visibility of their belongings on private property and the prospect of both formal
enforcement and informal social pressure can have an impact on the security of their ability to continue
living in a particular space.

Trespass to land occurs when a person intrudes upon another's private property without permission from
the owner. Trespass law also applies to objects that have been placed on land without the owner's
permission. 3°2 Some permission to intrude onto another's property can be implied (e.g., walkingona
pathway to deliver a parcel), but if that person remains on the property after the owner asks them to leave,
they are trespassing. 3°2 The remedies for trespass can be an injunction or damages (compensation). In
Ontario, the Trespass to Property Act sets out that any person who enters property without express
permission from the owner and does not leave when directed to do so is committing an offence. 3041
B.C., the Trespass Act similarly sets out that it is an offence to enter enclosed land or engage ina
prohibited activity on that land. 305 |n practice, these statutes authorize a property owner to take legal
action against a person who is on or has left their belongings on the property or has not vacated the
premises when asked. Both private and public property owners (e.g., municipal governments) also have
the right to take legal action against a person who does not vacate or stop engaging in certain activities
on the premises.

Municipal bylaws further regulate which activities are permitted on both public and private property.

Ontario Municipalities

Property maintenance and standards bylaws in Ontario often use both objective and subjective language
to describe the kinds of objects and materials that are prohibited from being placed on private property.
The property standards section of Toronto's Municipal Code uses objective language to require property
owners to keep their yards clear of dilapidated, collapsed, and unfinished structures, as well as wrecked
and discarded vehicles. 3 The same section goes on to use more subjective language to require
property owners and occupants to keep properties in “clean and sanitary condition” and keep them clear
of junk, rubbish, refuse, litter, and other debris. 3°7 These subjective criteria can disproportionately impact
those who are lower income, precariously housed, particularly in light of societal stigma towards poor and
marginalized people, including people experiencing homelessness, a disproportionate number of whom
are Indigenous.

As in Toronto, the City of Ottawa's Property Standards bylaw employs some language that is drafted in a
way that could be interpreted subjectively. The bylaw prohibits appliances, objects, and conditions in
yards which could cause a health hazard or an accident hazard. 3°8 However, the bylaw also prohibits the
accumulation of materials and objects that create unsafe or unsightly conditions, and that are deleterious
to the neighbouring environment. *°° Any objects that meet these descriptions are to be removed from
private property.

British Columbia Municipalities

The B.C. municipalities surveyed in this report have similar property standard bylaws to those in Ontario.
Vancouver's Untidy Premises bylaw prohibits property owners and occupiers from allowing the
accumulation of discarded materials, rubbish, filth, and garbage on their property. 3'° Owners are
provided with 10 days notice to remedy the issue if they are in contravention of the bylaw. 31 vancouver's
Standards of Maintenance bylaw also requires private land to be kept clear of rubbish and debris, and
wrecked vehicles cannot be stored or left on any land. 312 The City of Abbotsford's Good Neighbour
bylaw contains more subjective language, prohibiting property owners from allowing their property to
become or remain unsightly through the accumulation of rubbish, derelict vehicles, appliances, or other
discarded materials that can be visible to passersby or from neighbouring properties. 313 Property
occupiers are specifically required under the bylaw to keep the general appearance of rental premises to
the standards of similar properties in a neighbourhood. 314

The City of Victoria's Property Maintenance bylaw differs slightly from each of the bylaws above because
it provides an explicit definition for what is meant when something is considered “unsightly.” The bylaw
defines “unsightly” as a state that is untidy or the otherwise non-aesthetic accumulation of filth, junk, and
refuse on a parcel of private property. 315 However, this definition still seems to remain highly subjective in
terms of what is considered “junk” and “refuse.”

6. Legal decisions impacting people’'s belongings in rental
housing

Conflicts in residential tenancies are formally addressed through administrative tribunals; the BC
Residential Tenancy Branch Dispute Resolution Services (“BC RTB"), and the Ontario Landlord Tenant
Board (“ON LTB"). Administrative decisions by the BC RTB and ON LTB can be challenged upon judicial
review to the BC Supreme Court and Ontario Superior Court Justice respectively. As administrative
tribunals, the BC RTB and ON LTB make a significant number of decisions on a yearly basis and are not
bound by previous precedent cases in the same way that courts are. >'® As such, this section focuses on
caselaw and other legal decisions outside of the residential tenancies tribunals, which impact the
belongings of people living in tenancies, with a particular focus on municipal decisions and related court
decisions.



Type of tenancy and other remedies

The designation of whether a property is a tenancy can have implications on whether a person and their
belongings are subject to the protections that exist in residential tenancy legislation. In PHS Community
Services Society v Swait,*'7 the court affirmed the decision of the BC RTB that the supportive housing
program was subject to the BC RTA despite a supportive housing provider arguing that the facility was
exempt as a "living accommodation in a housing based health facility that provides hospitality support
services and personal health care.” 318 While this case revolved around the right to have guests without
restrictions, it demonstrates that designation under or exemption from residential tenancies legislation
can similarly impact the few protections that tenants' belongings are afforded under landlord-tenant laws.

Further, the designation of whether a property is a rooming house can have even more important
implications on tenants' protections related to their belongings. Rooming houses that are covered under
residential tenancy legislation are still often understood by tribunal members as spaces where tenants
“cannot expect the same level of privacy that they would enjoy if they rented their own

apartment”. 3'° Fraser v Beach demonstrates that rooming houses that do not conform with municipal
bylaws but still fall under landlord-tenant legislation cannot be evicted by neighbours' applications to the
Superior Court because the jurisdiction to order eviction is granted exclusively to the ON

LTB. 320 However Davies v Syed demonstrates that other civil actions such as injunctions can be used to
effectively evict tenants through an order for the closure of rooming houses that do not comply with
municipal bylaws. This means that although tenants of rooming houses, and their belongings, are
protected under residential tenancy legislation, rooming house tenants in certain jurisdictions are still
subject to legal mechanisms that can put their tenancies and their belongings at risk.

Despite this reality, whether or not a person is found to be a tenant does not necessarily prevent them
from seeking remedies outside of the residential tenancies legislation for lost or destroyed belongings. In
Khachatryan v Sookedeo, **" the Khachatryans purchased a home in which the Sookedeos were living.
Having not moved out by the agreed vacancy possession date, the Khachatryans removed the
Sookedeo's furniture, clothing, mattresses, family photos, and electronics. The items were placed outside
on the ground without any covering and were eventually damaged by the rain. The trial judge found that
the Sookedeos were tenants and thus their belongings were protected under residential tenancy
legislation. However, the court held that even if the Sookedeos were not covered under a tenancy, the
Khachatryans, as the party that had purchased and therefore controlled the property, had an obligation to
“maintain the integrity” 322 of the Sookedeos' personal belongings under the tort of bailment. The
Khachatryans were held liable for damages to the Sookedeos' personal property up to $25,000.

In seeking remedies outside of residential tenancies legislation for lost or damaged belongings, however,
tenants need to be careful to consider the jurisdiction of courts. In Tuka v Butt, °?° a tenant made a
counter-claim on a small claims court action. The counter-claim included the loss of personal property
she claimed was wrongfully retained by the landlord after eviction. Because the landlord acted within the
ON RTA that permitted the disposal of belongings after items were made available for 72 hours after
eviction, and because the ON LTB had exclusive jurisdiction over the matter, 324 the Ontario Small Claims
Court had no jurisdiction over the claim related to the loss of her personal belongings. 32° As seen in
French v H&R Property Management, 326 as long as a landlord complies with its obligations under the
residential tenancy legislation, “it will not be liable to any person for selling, retaining or otherwise
disposing of a tenant's property.” 327

Municipal roles and jurisdiction in tenancies

While residential tenancy legislation falls under provincial jurisdiction, municipal bylaws and licensing
schemes can have direct impacts on housing considerations such as affordability and evictions, thus
impacting tenant stability and rights to their personal belongings. In the current housing affordability
crises, some municipalities have used their regulatory powers to address local housing needs. The
Ontario Human Rights Commission calls on municipalities to consider human rights frameworks and
consult Human Rights Code-protected populations when drafting, reviewing, and monitoring

bylaws. 328 Municipalities have a unique role in addressing an ongoing housing crisis. By leveraging their
position and aligning their bylaws with both human rights codes and provincial tenancy legislation,
municipalities can promote access to stable and affordable housing, and subsequently, stability in
people’s ability to maintain their personal property. This type of municipal involvement in tenancy
regulation has raised constitutional and jurisdictional debates in the courts, some of which are outlined
below.

New Westminster's bylaws regarding renovictions, Vancouver's bylaws regarding rental licenses, and
Toronto's discussions regarding multi-tenant housing bylaws, demonstrate that municipalities can use
their jurisdiction and adjust their bylaws to make meaningful impacts on the rights of individuals and their
property, in the tenancy context or other housing arrangements. Conversely, as we see in Penticton, when
municipalities make decisions contrary to provincial mandate, legal conflict ensues, and precariously
housed individuals experience increased precarity. Municipalities may also try to resist regulating rentals,
as seen in the example of Toronto's rooming house regulations.

Toronto: Rooming House Regulations

In October 2021, the City of Toronto delayed voting on new rooming house regulations that would
implement a consistent city-wide zoning scheme to multi-tenant homes across all districts, including
those where multi-tenant housing is currently prohibited. 329Failing to develop consistent mechanisms to
regulate multi-tenant homes throughout the city, and continuing a ban on multi-tenant homes in certain
areas where they still continue to exist, risks "driving operators and tenants underground”. 330 This
perpetuates situations where tenants are less able to safely access their rights, thereby “creating further
risks to safety [which] disproportionately [affect] equity seeking groups”. 33" The act of prohibiting multi-
tenant housing in certain pockets of the city “falls short” 332 of the Ontario Human Rights Code and could



lead to a human rights challenge "over the current inequity in rules and protections” for tenants living in
multi-tenant homes in Toronto. 333

New Westminster: Renovictions

In 2020, the municipality of New Westminster, British Columbia, part of Metro Vancouver, amended its
Business Regulations and Licensing (Rental Units) Bylaw334 to restrict 'renovictions’. Renovictions
include the “eviction of tenants under the guise of performing major renovations on units and then
significantly increasing the rent on those units”. 33° Shortly after the amendment, a landlord looking to
perform renovations on a 21-unit building challenged the municipal bylaw, arguing that the bylaw's
actions fell under the authority of the provincial BC RTA and thus outside of municipal

jurisdiction. 336 The British Columbia Court of Appeal (BCCA) held that the City had the right to regulate
renovictions at a local level through its powers of the Community Charter337 in part because the BC RTA
is not exhaustive legislation in regards to rent control and evictions. A leave to appeal the BCCA decision
was dismissed by the Supreme Court of Canada. **¢ New Westminster's recent bylaw amendment
demonstrates that municipalities can creatively legislate in the field of tenancies and the maintenance of
affordable housing stock, as long as the provisions “supplement and do not contravene those of the [BC
RTA]". 339 Given the risk to tenants' belongings associated with evictions, this is an important move.

City of Vancouver: SRA Vacancy Control

For many years, Vancouver housing advocates and some city officials have been advocating to the
provincial government to include vacancy control provisions for SRO units in the BC RTA. 34° This reflects
the particular vulnerability of SRO residents, including their possessions, to evictions. Currently, the BC
RTA regulates what is an allowable rental rate increase during a tenancy, but does not regulate rate
increases between tenancies. In 2018, the Provincial Rental Housing Task Force opted not to
recommend vacancy control legislation tied to the unit rather than the tenant, rooted in the concern that
this would limit new rental construction and cause landlords to remove rental stock. 34'. However, the
province has shown no opposition to the City of Vancouver implementing vacancy control measures on
SRO hotels exclusively, arguing that SROs are to be phased out entirely in the coming years. 342

In November 2021, Vancouver city council voted to approve a vacancy control policy that capped rental
rate increases for SRAs at the rate of inflation, and tied this policy to the unit rather than renter. 343 This
move, preventing landlords from increasing rent between tenants, was promptly challenged in court by
several owners of SRA buildings. **# In two separate actions, several landlords claim the City's bylaw
amendments are outside of municipal jurisdiction and conflict with the provisions of the BC RTA. Citing
the province's 2018 decision not to implement vacancy control, it is argued that this regulation "by
omission” is demonstrative of the City's inability to create bylaws in the same field. 345 Additionally, the
court challenge by SRA owners suggests that the bylaw amendments directly conflict with landlords’
positive rights regarding rent hikes currently laid out in the BC RTA. 346The challenges go further and
accuse the City of both unreasonable and bad faith dealings in amending the bylaws by “effectively
requiring... SRA owners to subsidize low-income Vancouverites” 347 and purposefully attempting to
reduce the value of properties the City has open plans to purchase. 3*8The City of Vancouver asserts
that it has jurisdictional authority to implement vacancy control under the provincial legislation of the
Vancouver Charter **° which authorizes the City to regulate and impose terms and conditions on
business license holders. 3%° Only if the new bylaws create a situation where landlords are unable to
comply with both the BC RTA and city bylaws, the City asserts, would the bylaws be inoperable. 35" In
August 2022, the British Columbia Supreme Court agreed with the landlords, determining that the City
does not have authority to impose licensing regimes regulating rent control, and made an order to quash
the bylaws. *° The city has filed an appeal. 35°

Penticton and Provincial oversight

In March 2021 the BC provincial government used statutory immunity provisions to overrule the
rejection by Penticton city council for a BC Housing application for a temporary use permit to a
temporary shelter for forty-two residents. 354 According to BC's Interpretation Act, the province is
exempt from any municipal or provincial enactments that pertain to land use and development. 355 BC
Housing applied for the temporary use permit out of courtesy, but based on this exemption is not bound
by city permits and bylaws. *®Penticton city council subsequently filed a challenge to the BC Supreme
Court, questioning the province's use of the exemption powers. 357 Upon announcing that BC Housing
found an alternative location for the shelter, the City of Penticton withdrew their suit against the province.

While the situation in Penticton arises from a debate about a permit for a shelter rather than permanent
housing, it demonstrates the unique position of municipal governments in discussions of housing and
homelessness: using their own jurisdictional powers to respond to (or avoid responding to) local housing
realities, while straddling provincial policy and legislation. The province's decision to override Penticton
city council could set a precedent for future provincial engagement with other municipalities, thereby
impacting municipal ability to respond creatively to compounding issues in the fields of housing and
homelessness.

7. Limitations of residential tenancies legislation

In the cases where residents are aware of their rights through landlord-tenant legislation, particular limits
remain as to the effectiveness of these statutes in protecting people's rights to their personal belongings.
These limits include reactive rather than preventative responses, lack of collaboration between
government systems, difficulties in presenting evidence in claims, and discretion given to landlords.



Residential tenancies legislation and complaint processes, while more accessible than many other forms
of judicial procedure, are largely reactive rather than preventative. Although the “purpose of adequate
notice and due process” in the termination of a tenancy "is to prevent loss of property when a tenancy is
terminated”, 58 it is common that people approach mediation through residential tenancies offices after
they have been evicted, have become homeless, or have lost their belongings. Attempts to intervene
before this point can often be fruitless. As seen above, many people living in precarious housing
situations such as rooming houses or SROs live under a complicated, overlapping enforcement system
and are often unclear of where to go to address issues in their tenancies. Additionally, some police forces
have non-intervention policies regarding illegal lockouts and forced evictions, thereby preventing tenants
from claiming their space and possessions in the moment of an illegal eviction or other adverse
emergency housing situation. 359 Even in jurisdictions where police may intervene and mediate difficult
tenancy terminations, many marginalized and racialized populations living in precarious housing
situations may not feel safe interacting with law enforcement, further requiring tenants to rely on reactive
public policy mechanisms such as residential tenancies legislation to uphold their rights. This reality has
led advocates to call for amendments to the BC RTA to increase the Residential Tenancy Board's
investigative and administrative powers to prevent problems before they escalate. 360

Another limit to existing landlord-tenant legislation is the lack of coordination between government
systems and landlords or landlord-tenant legislation entities. For example, a determination of
abandonment of property can have significant impact on a landlord's right to remove or dispose of a
tenant's personal belongings. Personal situations such as incarceration or hospitalization can mean that a
tenant is not able to communicate with landlords regarding their absence, which can often lead to "an
eviction, or at minimum coming back into a precarious housing situation because rent was behind or
roommates had moved on.” %" For example, in Holewell v Lally *®? a tenant was given an eviction notice
after 10 months of hospitalization due to a breakdown in communication with the landlord around rent
abatement related to unit renovations. Although there was a debate regarding the cause of rodent
problems leading to necessary renovations, the tenant's inability to move his belongings in part due to his
hospitalization and disability eventually contributed to his eviction. Connected to police non-intervention
policies, since public and social services systems are not designed to work in conjunction with landlords,
landlord-tenant legislation, or its entities, tenant stability and personal property rights are thereby
impacted.

Residential tenancies legislation in some jurisdictions also leaves significant amounts of discretion in the
hands of landlords when determining how to proceed with the storage or disposal of a tenant's
belongings. For example, according to British Columbia’s Residential Tenancy Regulation 363 3 landlord
can dispose of belongings determined to be abandoned if they deem them to have a total market value
under $500, or if they reasonably believe them to be unsanitary or unsafe. 364 Similarly in Ontario, a
landlord can immediately dispose of “unsafe or unhygienic items" if determined abandoned. 385 Unclear
guidance means that significant discretion is given to landlords regarding what they can do with a
tenant's property in certain situations.

In the event that an issue reaches a residential tenancy hearing, evidence can also be a barrier to
successful claims of lost property. 366 Providing sufficient evidence of lost or damaged property at the
hands of a landlord can include photos, receipts, or other means. *¢’Many tenants are not able to produce
such evidence, especially in instances where a person'’s entire belongings have been seized or disposed
of by a landlord. Further, a tenant's inability to provide evidence that their living situation amounts to a
tenancy agreement can restrict their ability to recover damages from damaged or discarded personal
belongings. 3¢ In some cases where landlords fail to provide proper notice regarding the termination of
tenancy, hearings have acknowledged the impossibility of providing such evidence and have taken this
into account when making a decision in assessing damages. 3%°

8. Conclusion

Provincial and municipal legislation both have direct impacts on a person’s tenancy and their rights to
their personal belongings. Residential tenancy legislation offers certain protection to tenants, however
gaps remain, especially for people in precarious housing situations where there is a lack of clarity of
tenant rights and inherent power imbalances in what is often the only affordable housing available.
Provincial and municipal legislation that does not align leads to a patchwork of response mechanisms
that leaves tenants either under-protected, unaware of what their rights are, or unclear of where to go to
assert their rights to housing and their personal belongings. Municipalities are in a unique position to
creatively use their bylaws to fill gaps left by provincial legislation, allowing them to respond to the
housing crisis in a localized fashion. Finding ways for all levels of government response to complement
one another may be an important step in addressing an ongoing housing crisis and ensuring tenant and
landlord rights are clear, transparent, and equitable.

Appendix: Legal Cases

Tenancies - Legislation and Regulations Impacting People’s
Possessions

Jurisdiction:
Law/Bylaw Purpose®”
Residential Tenancy Act, SBC 2002, c 78 To outline rights and responsibilities of landlords

and tenants including what constitutes a tenancy,
steps to be taken at the beginning of a tenancy,


https://www.canlii.org/en/bc/laws/stat/sbc-2002-c-78/latest/sbc-2002-c-78.html?searchUrlHash=AAAAAQAnUmVzaWRlbnRpYWwgVGVuYW5jeSBBY3QsIFNCQyAyMDAyLCBjIDc4AAAAAAE&resultIndex=1

Residential Tenancy Regulation, BC Reg

477/2003

Unclaimed Property Act, SBC 1999, c 48

Human Rights Code, RSBC 1996, c 210

Warehouse Lien Act, RSBC 1996, c 480

Warehouse Receipt Act, RSBC 1996, c 481

how to act during a tenancy and how to end a
tenancy.

To detail landlord duties and rights including rent
increases, abandonment of property, penalties,
and evictions.

To reunite owners with their unclaimed property
held by government and regulate the duties of
holders of unclaimed property.

To ensure that people can participate equally in
economic, social, political and cultural life by
forbidding discrimination based on certain
personal characteristics in areas of daily life.

To regulate the requirements of storage and repair
facilities regarding_third party personal
possessions.

To regulate the requirements of storage and
warehouse facilities regarding_third party personal
possessions.

Jurisdiction:

Law/Bylaw

Single Room Accommodation By-Law No 8733

Standards of Maintenance By-Law No 5462

Building By-Law No 12511

Fire By-Law No 12472

License By-Law No 4450

Ticket Offences By-Law No 9360

Purpose

To regulate designation of, conversion and
demolition of, and enforcement of single-room-
occupancy tenancies.

To ensure private property is free from hazards
and maintained in compliance with city health, fire
and building requirements.

To regulate standards for fire safety in buildings
and facilities and to adopt the provincial fire code.

To regulate standards for fire safety in buildings
and facilities and to adopt the provincial fire code.

To regulate the licensing of business, trade,
professions, and other occupations.

To authorize tickets and fines for violation of
municipal bylaws.

Jurisdiction:

Law/Bylaw

Rental Property Standards of Maintenance
Bylaw No 20-091

Purpose

To establish minimum standards of maintenance
for rental units and residential properties for the


https://www.canlii.org/en/bc/laws/regu/bc-reg-477-2003/latest/bc-reg-477-2003.html?searchUrlHash=AAAAAQAvUmVzaWRlbnRpYWwgVGVuYW5jeSBSZWd1bGF0aW9uLCBCQyBSZWcgNDc3LzIwMDMAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/laws/regu/bc-reg-477-2003/latest/bc-reg-477-2003.html?searchUrlHash=AAAAAQAvUmVzaWRlbnRpYWwgVGVuYW5jeSBSZWd1bGF0aW9uLCBCQyBSZWcgNDc3LzIwMDMAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/laws/stat/sbc-1999-c-48/latest/sbc-1999-c-48.html?searchUrlHash=AAAAAQAmVW5jbGFpbWVkIFByb3BlcnR5IEFjdCwgU0JDIDE5OTksIGMgNDgAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-210/latest/rsbc-1996-c-210.html?searchUrlHash=AAAAAQAjSHVtYW4gUmlnaHRzIENvZGUsIFJTQkMgMTk5NiwgYyAyMTAAAAAAAQ&resultIndex=1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-480/latest/rsbc-1996-c-480.html?searchUrlHash=AAAAAQAkV2FyZWhvdXNlIExpZW4gQWN0LCBSU0JDIDE5OTYsIGMgNDgwAAAAAAE&resultIndex=1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-481/latest/rsbc-1996-c-481.html?searchUrlHash=AAAAAQAnV2FyZWhvdXNlIFJlY2VpcHQgQWN0LCBSU0JDIDE5OTYsIGMgNDgxAAAAAAE&resultIndex=1
https://bylaws.vancouver.ca/8733c.PDF
https://bylaws.vancouver.ca/8733c.PDF
https://vancouver.ca/your-government/standards-of-maintenance-bylaw.aspx
https://vancouver.ca/your-government/standards-of-maintenance-bylaw.aspx
https://vancouver.ca/your-government/vancouver-building-bylaw.aspx
https://vancouver.ca/your-government/licence-bylaw.aspx
https://vancouver.ca/your-government/licence-bylaw.aspx
https://bylaws.vancouver.ca/9360c.PDF
https://bylaws.vancouver.ca/9360c.PDF
https://www.victoria.ca/assets/Departments/Legislative~Services/Documents/20-091.pdf
https://www.victoria.ca/assets/Departments/Legislative~Services/Documents/20-091.pdf

Property Maintenance Bylaw No 07-050

Fire Prevention and Regulation Bylaw No 14-100

health, safety and protection of tenants and
existing rental stock, and better regulation of
residential rental businesses.

To regulate, prohibit, impose requirements on
private property owners regarding garbage, water,
weeds, graffiti.

To establish regulations pertaining to fire
protection, fire prevention, fire suppression and
the operation of the Fire Department.

Jurisdiction:

Law/Bylaw

Business Regulations and Licensing (Rental
Units) Bylaw No 6926

Purpose

To regulate and licence leasing rooms for living
purposes and to prescribe standards for the
maintenance of residential property and rental
units.

Jurisdiction:

Law/Bylaw

Residential Tenancies Act, 2006, SO 2006, c 17

Residential Tenancies General Regulations, O
Reg 516/06

Human Rights Code, RSO 1990, c H.19

Ontario Fire Code, O Reg 213/07

Health Protection and Promotion Act, RSO 1990,

CH.7

Repair and Storage Liens Act, RSO 1990, c R.25

Warehouse Receipts Act, RSO 1990, c W.3

Purpose

To outline rights and responsibilities of landlords
and tenants including what constitutes a tenancy,
steps to be taken at the beginning of a tenancy,
how to act during a tenancy and how to end a
tenancy.

To detail landlord duties and rights including rent
increases, and specify definitions of certain
tenancies.

To ensure that people can participate equally in
economic, social, political and cultural life by
forbidding discrimination based on certain
personal characteristics in areas of daily life.

To regulate safety for building occupants by
eliminating fire hazards, and establishing of fire
safety plans.

To promote community health, prevent
communicable disease, and regulate public health
administration and enforcement.

To regulate the requirements of storage and repair
facilities regarding third party personal
possessions.

To regulate the requirements of storage and
warehouse facilities regarding third party personal
possessions.


https://www.victoria.ca/assets/City~Hall/Bylaws/bylaw-07-050.pdf
https://www.victoria.ca/assets/Departments/Legislative~Services/Documents/21-010%20Fire%20Prevention%20and%20Regulation%20Bylaw.pdf
https://www.victoria.ca/assets/Departments/Legislative~Services/Documents/21-010%20Fire%20Prevention%20and%20Regulation%20Bylaw.pdf
http://www.newwestcity.ca/database/files/library/Consolidated_Bylaw_6926__2004_Business_Regulations_and_Licensing_(Rental_Units).pdf
http://www.newwestcity.ca/database/files/library/Consolidated_Bylaw_6926__2004_Business_Regulations_and_Licensing_(Rental_Units).pdf
http://www.newwestcity.ca/database/files/library/Consolidated_Bylaw_6926__2004_Business_Regulations_and_Licensing_(Rental_Units).pdf
https://www.canlii.org/en/on/laws/stat/so-2006-c-17/latest/so-2006-c-17.html?searchUrlHash=AAAAAQAuUmVzaWRlbnRpYWwgVGVuYW5jaWVzIEFjdCwgMjAwNiwgU08gMjAwNiwgYyAxNwAAAAAB&resultIndex=1
https://www.ontario.ca/laws/regulation/060516#:~:text=Definition%20of%20%E2%80%9Ccare%20home%E2%80%9D,-1.&text=O.-,Reg.,care%20services%20to%20the%20tenant.
https://www.ontario.ca/laws/regulation/060516#:~:text=Definition%20of%20%E2%80%9Ccare%20home%E2%80%9D,-1.&text=O.-,Reg.,care%20services%20to%20the%20tenant.
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html?searchUrlHash=AAAAAQAjSHVtYW4gUmlnaHRzIENvZGUsIFJTTyAxOTkwLCBjIEguMTkAAAAAAQ&resultIndex=1
https://www.ontario.ca/laws/regulation/R07213
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h7/latest/rso-1990-c-h7.html?searchUrlHash=AAAAAQA0SGVhbHRoIFByb3RlY3Rpb24gYW5kIFByb21vdGlvbiBBY3QsIFJTTyAxOTkwLCBjIEguNwAAAAAB&resultIndex=1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h7/latest/rso-1990-c-h7.html?searchUrlHash=AAAAAQA0SGVhbHRoIFByb3RlY3Rpb24gYW5kIFByb21vdGlvbiBBY3QsIFJTTyAxOTkwLCBjIEguNwAAAAAB&resultIndex=1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-r25/latest/rso-1990-c-r25.html?searchUrlHash=AAAAAQAuUmVwYWlyIGFuZCBTdG9yYWdlIExpZW5zIEFjdCwgUlNPIDE5OTAsIGMgUi4yNQAAAAAB&resultIndex=1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-w3/latest/rso-1990-c-w3.html?searchUrlHash=AAAAAQAnV2FyZWhvdXNlIFJlY2VpcHRzIEFjdCwgUlNPIDE5OTAsIGMgVy4zAAAAAAE&resultIndex=1

Jurisdiction:

Law/Bylaw

Toronto Municipal Code, ¢ 285, Rooming Houses

Toronto Municipal Code, c166, Etobicoke
Lodging Houses

Toronto Municipal Code, c 629, Property
Standards

Purpose

To regulate licensing, inspection, owner
responsibilities, and enforcement of violations of
rooming houses.

To regulate licensing, inspection, owner
responsibilities, and enforcement of violations of
lodging houses.

To regulate, prohibit, impose duties on private
property owners regarding maintenance of indoor
and outdoor areas.

Jurisdiction:

Law/Bylaw

Building Bylaw No 2014-220

Property Maintenance Bylaw No 2005-208

Property Standards Bylaw No 2013-416

Purpose

To administer and enforce provincial building
codes respecting building construction,
renovation or any change of use of buildings.

To regulate storage of materials, garbage, and
debris on private property.

To provide standards under which private
properties are maintained, including the storage
of waste.

Jurisdiction:

Law/Bylaw

Yard Maintenance Bylaw No 10-118

Property Standards Bylaw No 10-221

Purpose

To regulate maintenance and repair of interior and
exterior of private property to protect the health
and safety of occupants and the general public.

To regulate exterior private property maintenance
including vegetation, waste and graffiti.

Tenancies — Examples of how courts have decided cases related to

tenancies and personal belongings

Case: PHS Community Services Society v Swait, 2018 BCSC 824

Relevant Issue

Is a supportive housing facility a tenancy and
therefore subject to the Residential Tenancy Act?
Or is it exempt as a "living accommodation in a
housing based health facility that provides
hospitality support services and personal health
care"?

Outcome

The court determined that the decision of the
residential tribunal branch was correct when
finding that the supportive housing project was
subject to the residential tenancy legislation. By
restricting Mr. Swait's access to guests, PHS
violated his tenancy rights


https://www.toronto.ca/wp-content/uploads/2018/01/8fab-Rooming-Houses-Chapter285.pdf
http://www.toronto.ca/legdocs/etobicokecodes/0833_166.pdf
http://www.toronto.ca/legdocs/etobicokecodes/0833_166.pdf
https://www.toronto.ca/legdocs/municode/1184_629.pdf
https://www.toronto.ca/legdocs/municode/1184_629.pdf
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/laws-z/building-law-no-2014-220#:~:text=A%20by-law%20respecting%20the,Building%20Code%20for%20more%20information.
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/laws-z/property-maintenance-law-no-2005-208
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/laws-z/property-standards-law-no-2013-416#:~:text=Introduction,law%20(By-law%20No.
https://ottawa.ca/en/living-ottawa/laws-licences-and-permits/laws/laws-z/property-standards-law-no-2013-416#:~:text=Introduction,law%20(By-law%20No.
http://www.hamilton.ca/sites/default/files/2022-03/10-118-consolidated-jul2019.pdf
https://www.hamilton.ca/sites/default/files/2022-03/10-221-consolidated.pdf
https://canlii.ca/t/hs45c

While this case revolved around the right to have
guests without restrictions, it demonstrates that
designation under or exemption from residential
tenancies legislation can similarly impact the few
protections that tenants’ belongings are afforded
under landlord-tenant laws.

Case: Fraser v Beach, [2005] 252 DLR (4th), 75 OR (3d) 383 (CA)

Relevant Issue

Can the Superior Court order an eviction of
tenants of anillegal rooming house?

Outcome

Rooming houses that do not conform with
municipal bylaws but still fall under landlord-
tenant legislation cannot be evicted by
neighbours' applications to the Superior Court
because the jurisdiction to order eviction is
granted exclusively to the ON LTB.

However, see Davies v Syed below.

Case: Davies v Syed, 2020 ONSC 5732

Relevant Issue

Can the Superior court grant an injunction to
order the closure of rooming houses that do not
comply with municipal bylaws?

Outcome

Although the Superior Court cannot order
evictions, injunctions can be used to effectively
evict tenants through an order for the closure of
rooming houses that do not comply with
municipal bylaws. This means that although
tenants of rooming houses, and their belongings,
are protected under residential tenancy
legislation, rooming house tenants in certain
jurisdictions are still subject to legal mechanisms
that can put their tenancies and their belongings
atrisk.

Case: Khachatryan v Sookedeo, 2017 ONSC 194

Relevant Issue

Do other legal remedies exist for the loss or
damage of personal belongings outside of
residential tenancy legislation?

Outcome

Even if a party is not a tenant, but merely an
occupant and therefore not covered under a
tenancy, in some instances the tort of bailment
may apply.

Case: Tuka v Butt, 238 ACWS (3d) 972, 2014 CanLll 7228 (ON
SCSM), French v H&R Property Management Ltd, 2018 ONSC 769

Relevant Issue

Can a tenant bring an action in small claims
regarding the loss or damage of personal
property related to a tenancy?

Outcome

In Tuka v Butt, because the landlord acted within
the ON RTA that permitted the disposal of
belongings after items were made available for 72
hours after eviction, and because the ON LTB had
exclusive jurisdiction over the matter, the Ontario
Small Claims Court had no jurisdiction over the
claim related to the loss of her personal
belongings.

French v H&R Property Management states that
if a landlord complies with its obligations under
the residential tenancy legislation, “it will not be
liable to any person for selling, retaining or
otherwise disposing of a tenant's property.”


https://canlii.ca/t/1k8v3
https://canlii.ca/t/j9rpd
https://canlii.ca/t/gwwzn
https://https//canlii.ca/t/g42pq
https://https//canlii.ca/t/hq88n

Case: 1193652 BC Ltd v New Westminster (City), 2021 BCCA 176

Relevant Issue

Does the city's bylaw restricting renovictions fall
under the authority of the provincial BC RTA and is
therefore outside of municipal jurisdiction?

Outcome

The city has aright to regulate renovictions at a
local level through powers given to it in the
provincial the Community Charter, in part
because the BC RTA is not exhaustive legislation
in regards to rent control and evictions.
Municipalities can creatively legislate in the field
of tenancies and the maintenance of affordable
housing stock, as long as the provisions
"supplement and do not contravene those of the
[BC RTA]".

Case: 0733603 BC Ltd v Vancouver (City), 2022 BCSC 1302

Relevant Issue

Does the city have jurisdiction to approve a
vacancy control policy that ties rental rate
increases for SRAs to the unit rather than renter?
Does the City of Vancouver have jurisdictional
authority to implement vacancy control under the
provincial legislation of the Vancouver Charter
which authorizes the City to regulate and impose
terms and conditions on business license
holders?

Shelters and
Non-Tenancy
Accommodations

ps

Outcome

The court held that the City does not have
authority to impose licensing regimes regulating
rent control, as this is the exclusive jurisdiction of
the province. The court made an order to quash
the bylaws.
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Shelters and Non-Tenancy Accommodations

Precariously housed people often use informal housing options, such as shelters and rooming

houses. *”" In some cases, despite including formal agreements, these indoor accommodations are not
covered under local residential tenancy legislation, whether those accommodations are perceived to be
temporary or explicitly permanent. This creates problems for precariously housed individuals and their
relationship to their personal property. This includes lack of sufficient and secure storage, and
confiscation and theft of belongings. This is exacerbated by a lack of accessible remedies, such as small
claims court or human rights tribunals, depending on the issue, to address these challenges. As a result,
the belongings of residents of such spaces are often no more secure than they would be on the streets.

1. How Non-Tenancy Accommodations are defined in this report

This chapter discusses "non-tenancy accommodations”: types of housing or indoor accommodations
that are not included in provincial residential tenancies legislation in Ontario 372 and in B.C., 373 and
therefore do not offer its residents the same rights regarding their belongings. Examples of non-tenancy
accommodations include hotels, jails, hospitals, housing cooperatives, emergency shelters, transitional

374

housing, °’" and care homes.



https://canlii.ca/t/jfnxd
https://canlii.ca/t/jr7fg

Although there is a broad range of non-tenancy accommodations, this chapter focuses on two: (i)
rooming houses where a tenant lives with and shares a bathroom and/or kitchen with the owner or
owner's family, and (i) emergency shelters. These accommodations are chosen as they are some of the
only affordable options in many urban centres and are commonly accessed by people with fixed or
informal incomes, and by people who rely on public space. 375

Despite the definitions and requirements laid out in landlord-tenant legislation, landlord-tenant laws do
not always apply to rooming houses. Residential tenancies legislation in Ontario and British Columbia
does not apply to shelters 376 or rooming houses with shared amenities with the owner. 377 Short-term
shelters are generally exempt from residential tenancies legislation. This has implications for a tenant's
rights to their personal property: if residential tenancy protections don't apply, then the provisions that
protect belongings don't apply either. 378

2. Shelters

An average of 14,000 people use shelters on a nightly basis in Canada, with over 130,000 different shelter
users per year. >’? Certain populations experience poverty at disproportionate rates, meaning they are
more likely to be forced to use emergency shelters. Indigenous people are ten times more likely to use a
shelter than non-Indigenous people, with Indigenous women being the most overrepresented. 389
Newcomers and immigrants to Canada make up approximately 5% of shelter users. People over the age
of 50 are also increasingly being forced to use emergency shelters. 381 People of colour, people who use
drugs, people stigmatized around mental illness or other health conditions, 2SLGBTQIA+ people, people
with disabilities, and people who are non-conforming in other ways disproportionately experience
homelessness. 382 Although shelter providers may not keep statistics based on these demographics, the
fact that these populations are more likely to experience poverty and homelessness in turn means that
they are likely more likely to be forced to use shelters. Similarly, because of their affordability in urban
areas, rooming houses, including those not covered by residential tenancies legislation, are often
accessed by newcomers to Canada, students, seniors, racialized individuals, people with disabilities, and
people who have experienced homelessness. 383

Shelters differ from streets, parks, and tenancies in the context of a person's rights to their personal
belongings. As neither fully private spaces, nor open to the general public, shelters are a kind of ‘hybrid
space’ where shelter-users reside within private real property but lack the same protections to their
personal possessions as someone comfortably housed. 384 |n order to escape fines, arrest, or risk of their
belongings being impounded by city employees, many precariously housed people are forced to rely on
emergency shelters, exposes them to shelter rules and practices that can place their belongings at

risk. 385

Being exempt from residential tenancies legislation means that shelters lack clarity as to residents' rights
to their personal property; in some ways, a person's rights to their belongings are clearer on the streets
or in parks. 386 Shelter standards frameworks such as the Toronto Shelter Standards and BC Housing
Emergency Shelter Program Framework offer shelter-users general guidelines regarding the
requirements of shelters in regards to topics such as storage and complaint mechanisms. However, due
to inadequate and insecure storage, the prevalence of theft, and shelter program agreements that waive
shelter providers' liability in the event of lost or missing belongings, shelter-users exist in spaces that
offer minimal protection to their personal property.

Vignette

Kamran, 55, had been staying with a friend and looking for an apartment of his own when the
landlord changed the building rules to no longer allow guests. 387 He bounced around between
other friends’ homes, and for a few nights slept in doorways next to his bike and bike trailer.
Eventually he heard about an encampment on the edge of town which had regular visits from
housing workers, outreach teams, and even doctors. He gathered his belongings from his
various friends’ apartments and set up a makeshift shelter on the edge of the encampmentin a
small stand of trees.

T = (



A few weeks later, someone with a clipboard approached Kamran when he was working on his
bike outside of his tent to inform him that the encampment was closing due to a court ordered
injunction, and that there was a spot in a shelter for Kamran which would eventually lead to
permanent, stable housing. Though Kamran had never stayed in a shelter before, he was
excited at the prospect of his own place. Kamran decided he could handle a shelter for a few
months and left his name and contact info with the housing worker.

On the day of the move, a contracted demolition crew showed up to Kamran's tent and told him
that he was only permitted to bring two plastic bins of his property and one bike into the
shelter. 388 They said they could store his bike trailer and extra belongings for him, but after
watching the demo crew discard people's stuff over the past week, Kamran did not feel
comfortable doing so. He didn't want to leave his belongings at the encampment site to gather
them later, as he had heard of other encampment residents having their belongings seized by
bylaw after they had moved into housing. 382 Kamran sent two bins of his belongings with the
demo crew, found a place in the industrial part of town to stash his remaining belongings, and
locked his bike trailer to a bike rack nearby. He would have to deal with his stuff tomorrow.

Kamran biked to the shelter where his two bins had already arrived. He locked his bike in the

bike storage area and was given a tour of the space; a large warehouse where every guest had

their own cubicle. However, since the shelter was brand new they had not yet installed lockers

so storage of valuables would have to be done by staff in the backroom where only staff had

access. Kamran signed his intake document that stated the shelter provider was not

responsible for his belongings and that if he moved out, they would only hold his belongings 0
for two weeks. 3%° Shelter staff asked to go through his belongings to which Kamran agreed.

Staff found a small pocket knife, a gift from Kamran's late father, and informed Kamran that

they would have to store it in the backroom until he moved out. %1 Although the knife was the S/
last remaining item he had from his father, the staff seemed nice and the place seemed secure,

so Kamran eventually agreed, hoping he would not stay in the shelter long before they moved

him into his own apartment.

(

Having sheltered outside for the past few weeks, Kamran's first order of business was to catch
up on his sleep. He plugged his phone into the outlet next to his bed and had his first dry, warm
sleep in weeks. Upon waking up, Kamran noticed his phone and charger were no longer
plugged into the wall.3%2 He checked his bags, bins, and pockets. He checked with staff who
said they would keep an eye out for it but reminded him that he was responsible for his own
belongings. Feeling that his belongings were no longer safe, he immediately became worried
about his father's knife. He asked staff to locate it so he could give it to a friend to hold onto it.
After twenty minutes, staff returned from the backroom unable to locate his knife, telling him
that he would have to wait until the day manager was in on Monday. 393 Kamran panicked. He
felt as though he and his belongings were safer in the encampment, but he didn't want to give o
up his possibility of getting his own housing. Kamran sat on the edge of his bed weighing the
pros and cons of staying in the shelter.
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Standards that govern possessions of people in shelters

Shelters are often guided by shelter standards frameworks enacted by provinces or municipalities, such
as the Toronto Shelter Standards (TSS), 3%4 or the BC Housing Emergency Shelter Program

Framework 3%, These frameworks are implemented to ensure quality of service, consistency across the
shelter system, and a clear set of expectations and minimum requirements for shelter users 396 and are
meant to guide shelter policies and procedures included as part of a program agreement between the
shelter provider and the city or province. However, these frameworks lack enforceability and operate only
insofar as they do not interfere with existing federal, provincial, municipal laws, bylaws, regulations, and
codes. **7 Some standards frameworks state that shelters funded or operated by the City are “required to
adhere” 29 to the shelter standards, and others include checklists for site compliance reviews for shelter
certification 3°° or audits, “°° however offer no indication of if or how these standards would be enforced.

Shelter standards frameworks often include personal storage for shelter-users as an essential or basic
service requirement “°" and lay out standards regarding confiscation and storage of medications, harm
reduction supplies, and weapons. Others consider personal storage as an “important aspect to
consider” “2 in the context of safety and security of residents, but instead leave a significant regulatory
gap and put the responsibility on shelter residents to “respect the private property and belongings of
others” and to "maintain their own personal belongings”. 4°3

In Ontario, shelter standards frameworks require shelters to have policies and procedures in place laying
out their service restrictions (e.g. unplanned discharge, eviction) and appeals process. 404 service
restrictions can result from missed curfew, assault, violence, possession of a weapon, substance use,
trafficking drugs, or other actions that compromise staff and client health and safety depending on the
shelter's policies and the jurisdiction’s shelter standards guidelines. “°> Additionally, the TSS guidelines
and Ottawa Emergency Shelter Standards (OESS) highlight a requirement for shelter providers to develop
policies around retrieval, storage, and disposal of belongings in the event of a shelter discharge. However
this requirement is made without explicitly suggesting what those policies and procedures should be. “°¢

Storage in Shelters

Shelters offer only marginally more security of belongings than found on streets or parks. This can be

seen in restrictions in the amount of belongings people are permitted to keep in the shelter, the ‘
timeframe in which they can store their belongings, their autonomy over the items stored, and the limits =
on the shelter provider's liability and thus security of the storage itself.

commonplace. 497 Shelter-users are often restricted to two bags or plastic tote bins, a trend seen
especially when decamping residents into temporary indoor situations. %8 Limits on personal belongings
and lack of storage have been raised as discrimination under human rights codes. In Pressello v Union
Gospel Mission, “°9 the complainant, a person with disabilities, argued that a lack of storage they
experienced when others served by the Union Gospel Mission have available storage, amounted to
discrimination. The claim was dismissed because Union Gospel Mission was able to demonstrate that
their code of conduct stated that daytime storage is not available, that items left behind would be
discarded, and that the storage they did offer was for a substance use treatment program separate from
the shelter program. In Ferron v Governing Council of Salvation Army *1° the complainant argued that he
had been discriminated against for being evicted from a shelter without notice for having “too much stuff"
when it was commonplace for shelter-users to violate policies regarding personal belongings. The claim
was dismissed because the application was filed after the one-year limitation period had passed,
because of a lack of evidence, and because of a determination that the complainant was a vexatious
litigant.

$’
Rules limiting the amount of personal property a shelter-user may bring into a shelter have become ‘.V

When shelter users are able to access the storage options provided by shelters, there remain concerns
about the security of and personal autonomy over their belongings, especially money or personal
identification. #11 Shelter intake processes often include notice of a shelter provider's right to dispose of
resident belongings in certain circumstances %12 and their limited responsibility over shelter-users’
property. 413 Further, when items are stored by staff, residents lack control over ready access to their
belongings, as they are only available when shelter workers have time to access them. *'* Additionally,
cases discussing shelter employment standards have demonstrated arbitrary, insecure storage of
shelter-user property. 415

Lack of sufficient and secure storage within shelters has proven to be a major barrier to shelter users.
Shelters that do not offer sufficient storage, or any daytime storage at all, force shelter users to carry
their belongings with them, or risk having them confiscated and destroyed by municipal actors. Shelters
that do offer storage are held to minimal regulatory requirements regarding that storage, often leading to
storage solutions that are inadequate, insecure, and impractical for shelter users, putting their belongings
at risk of theft, or disposal by shelter providers.

A 2011 British Columbia government report determined that that many benefits emerged when people
had storage space when they were transitioning between housing, homelessness, and back to
housing. 416 Despite the project being considered successful, it was discontinued on a long-term. More
recently, in 2018 the City of Victoria approved an allocation of funding to a local drop-in centre to build



and operate a storage facility for up to 100 unhoused and precariously housed people. 47 The model was
based on a similar operation run by a ministry society in Vancouver, which itself unfortunately was shut
down in 2019 due to funding and flooding issues. 418 The ministry society worked to install lockers for
their 60 upstairs shelter residents, but many people were left without storage options. Even these kinds
of ad hoc operations, as important as they are, out of necessity need to limit when people can access
their belongings and how much they can store at any given time. The difficulty that these different
organizations have on the ground in trying to address the issue of storage space for the people they
serve highlights the need for greater government investment in the infrastructure and operational costs
involved in maintaining accessible storage options.

Theft and Confiscation in Shelters

Intimately connected with lack of sufficient, secure storage in shelters is the occurrence of theft. Theftin
shelters has long been cited as a problem by shelter-users and researchers, with incidents ranging from
storage lockers being broken into 419 to shelter-users being forced to sleep on top of their belongings to
keep them from being stolen. 420 Theft in shelters is a common reason unhoused individuals gravitate
towards the streets rather than shelters, even in extreme weather. “?' Ina study of affidavits collected
from encampment residents in Victoria in 2016, theft in shelters was determined as one factor that made
shelters a “site of systemic failures” essentially “forcing [people] to shelter outside”. 422 Although shelter
users are often guilty of theft, a generalized lack of security and storage in shelters can surely be
attributed to shelter providers.

While some may assume that theft occurs exclusively at the hands of other shelter users, perceptions of
theft occurring at the hands of shelter staff is not uncommon, both by shelter users and fellow shelter
employees. In one small claims civil tribunal case, the complainant argued that shelter staff stole his
clothing after he was asked to leave the shelter. 423 The complaint, however, was largely ignored due to
the fact that he had signed a shelter agreement stating that residents are responsible for their own
property, and due to a lack of evidence. In Headley v City of Toronto, “** a shelter employee was found to
have been wrongfully dismissed after having been accused of theft of client maintenance (rent)
payments. Although the accused has found not to have stolen client funds, the court found that theft was
aregular occurrence at the shelter and that the shelter lacked consistent procedures for storing and
tracking client money.

Confiscation of certain classes of belongings by shelter employees enforcing shelter protocols is also
noteworthy. In some jurisdictions, shelter standards state that shelter employees should not prohibit or
confiscate life-saving medications or naloxone, hormones for transgender clients, or harm reduction
supplies. 425 Conversely, some jurisdictions require shelter-users to "hand over” illegal substances and
prescription drugs at risk of eviction from the program. 4?° Shelter standards frameworks generally
require abstinence-based shelters to inform clients of their prohibition on alcohol and drugs prior to
admission into the shelter so confiscation is a known part of the program. 427 Regardless of if a shelter
resident agrees to these terms, the confiscation of substances, prescription or otherwise, could have
significant impacts on a shelter user's mental and physical health and wellbeing. Similarly, weapons
prohibitions permit shelter employees to confiscate items deemed to be dangerous for the general safety
of shelter users. However, shelter standards around weapons or prohibited items often permit shelters to
refuse admission if a potential client does not consent to a search of their belongings, and permits shelter
employees broad discretion in refusing to admit a person if they have reasonable grounds to believe the
client has a prohibited item. 428

Implications of Theft and Confiscation in Shelters

The actual or possible theft or confiscation of shelter users’ personal belongings have implications
ranging from emotional and psychological impacts, to losses that affect a person'’s ability to survive, to
state decisions regarding a person’s personal autonomy. The possessions of precariously housed
individuals “not only [help] them live but can also be part of who they are as persons”. 429 As such, the loss
of any personal belongings can have significant negative effects on the emotional and psychological
well-being of shelter-users. Additionally, the loss of survival supplies such as tents 430 or other critical
items such as sleeping bags, food, clothing, identification documents, and medication can directly impact
a person's ability to survive. *3" In one case, an individual with an acquired brain injury had a computer and
other possessions stolen while staying in a shelter. 432 Losing his belongings played a partin a
determination of incapacity and subsequent guardianship transferred to the Ontario Public Guardian and
Trustee. This determination was made because of his perceived inability to manage his property that was
stolen in the shelter, but also because during his capacity assessment he lacked his glasses, and in
particular, his laptop which he used as an “aid to compensate for some of the repercussions from his
[brain] injury” such as short term memory loss. 433

Theft and the devastating impacts theft has on people experiencing homelessness could be effectively
addressed with sufficient, secure storage within shelters, provided by other non-profit or governmental
actors in other settings, or more effectively, by offering accessible and affordable housing. Additionally,
shelter standards frameworks could extend to requiring shelters to provide sufficient indoor and outdoor
secure storage to ensure that shelter-users are not further marginalized through the further loss of
personal property.

3. Rooming houses with shared amenities

Multi-tenant housing (also known as ‘rooming houses' or ‘dwelling houses') are tenancies characterized by
shared facilities, usually kitchens or washrooms, between three or more people who pay rent

individually. 434 Rooming houses are privately-owned and run dwellings. Rooming houses “provide deep
affordability... [to] members of some of the most vulnerable groups". 435 In some jurisdictions rooming
houses are covered under landlord-tenant legislation, but remain unlicensed and therefore unregulated,
meaning the arrangements in rooming houses can be fluid and include power imbalances. The unique
arrangement of rooming houses and the mix of enforcement and licensing mechanisms that govern them




can lead to confusion regarding tenant's rights which often has implications on a tenant's ability to retain
and access their personal belongings.

Rooming houses where a tenant lives with and shares a bathroom and/or kitchen with the owner or
owner's family 436 are not included in landlord-tenant legislation in both Ontario and British Columbia.
Living in housing arrangements that are exempt from landlord-tenant legislation means that individuals
may lack certain tenant-based rights to their personal belongings, or lack clarity as to what their rights
are. This can happen despite paying rent or participating in formal agreements similar to those between a
recognized tenant and landlord. The following tribunal decisions demonstrate the complicated reality of
determining if landlord-tenant laws apply to a rooming house, and in some instances, the implications this
can have on a person’s belongings.

In a 2014 BC Residential Tenancy Board decision, a renter's application to recover the value of belongings
withheld in a wrongful eviction was dismissed because the landlord lived in the rooming house part

time. 437 Despite a signed agreement, it did not fall under the residential tenancy legislation and the renter
had no means to mediation. The renter was evicted, had their belongings removed, destroyed, and some
items retained by the landlord for non-payment of rent. 438

In other instances, residential tenancy legislation was found to apply even though the landlord lived in the
same building. In a 2016 Ontario Landlord Tenancy Board (LTB) decision, the owner of a rooming house
moved back into the home after having given the tenant exclusive use of the unit. Upon moving back in,
the owner restricted the tenant's access to their belongings, and eventually evicted them under the claim
that the tenant lacked rights under the ON RTA by sharing the unit with the owner. The LTB decision led to
the tenant being awarded damages for wrongful eviction. However this occurred after the tenant had
already been detained by police and experienced significant stress due to the lack of clarity regarding
rooming house designation based on the owner's use of the property. A 2015 BC Residential Tenancy
Board decision stated that because the landlord did not use the same shared bathroom or kitchen
facilities as the tenant, the BC Residential Tenancy Act (“BC RTA") was found to apply. 439 In an Ontario LTB
decision, the landlord began using the tenant washroom more frequently after having a stroke, despite
having her own personal bathroom in the house. 440 Focusing on the wording of the ON RTA provision,
because the tenant was not “required” to use the same washroom (because the landlord had their own
bathroom), it was decided that the ON RTA applied.

Although rooming house tenants living with their landlord generally lack access to landlord-tenant
legislation, they can potentially still rely on the validity of the contract related to their residency, as was
the case in Chehresaz v Sadegh Khalesi. “*" In this case, the court awarded damages to the tenant for the
landlord's lack of reasonable notice of termination of contract, lack of duty of good faith in performance
of contract, and for the tort of conversion in the landlord’s holding of the tenant's laptop.

In addition to being excluded from residential tenancy legislation, people living in rooming houses with
shared amenities with the owner or owner's family are also unable to rely on provincial human rights
legislation. The BC Human Rights Code and the Ontario Human Rights Code contain explicit provisions
that exclude these types of rooming house situations from the same anti-discrimination protections
offered to tenancies. 442

4. Legal decisions impacting people's belongings in non-tenancy
accommodations

The legal ambiguity surrounding shelters and other accommodations that do not fall under provincial
residential tenancy legislation means that caselaw in this field is not as developed as it is for parks and
street spaces, especially in regards to the impacts on peoples belongings. Decisions regarding people's
belongings in these settings have been made at various levels, from small claims courts and BC's Civil
Resolution Tribunal, to human rights tribunals, to BC and Ontario Supreme Court, and even residential
tenancy administrative tribunals. Below are some notable cases from BC and Ontario that have
implications on people’s belongings in shelters and other non-tenancy accommodations.

Since Victoria (City) v Adams, 4“3 particular focus has been paid to the availability of shelter spaces
relative to a municipality's ability to enforce laws, bylaws, and be granted injunctions to dismantle
encampments. However, a minimal count of whether there are sufficient shelter spaces fails to consider
the quality or suitability of these shelter spaces. “4“ Further, it is not always possible to conduct
‘quantitative assessments’ given the specific needs of those living in encampments, including the degree
to which shelters store and secure people's belongings. 445

More recently, courts have held that the number of shelter spaces must also be truly accessible and
suitable in order for cities to be permitted to dismantle encampments based on the number of available
shelter spaces. 44 Particularly in Bamberger, when determining not to grant the City of Vancouver an
injunction to dismantle an encampment at CRAB Park, the court recognized a lack of storage within and
outside of shelters and its implications on finding accessible, suitable shelter. 47 This holding suggests
that a lack of accessible storage within shelters, or more broadly within municipalities, could be
understood as a reason shelters are not accessible in the context of municipalities seeking injunctions to
close encampments, and in Constitutional challenges to existing legislation.

An Ontario Small Claims Court case, Chehresaz v Sadegh Khalesi, *“8 was relevant for the decision that
rooming house residents who do not have rights as tenants can still rely on the validity of their residency
contract with the rooming house owner. While the resident did not have the protections of their
belongings that are offered through residential tenancies legislation, the court awarded damages to the
tenant for the landlord's lack of reasonable notice of termination of contract, the landlord's lack of duty of
good faith in performance of contract, and for the tort of conversion in the landlord’s holding of the
tenant's laptop.

This same principle has been applied in the context of transitional housing in a decision of the BC Civil
Resolution Tribunal (“CRT") in Semenoff v Many Ways Home Housing. *° Being exempt from the BC RTA,
the CRT was found to have jurisdiction to resolve the dispute. The CRT is an entirely online tribunal with



jurisdiction over small claims under $5000, motor vehicle accidents with minor injuries, strata bylaws, and
non-profit and housing associations. Despite the lack of a written rental agreement, the parties
maintained a binding contract which was violated by the non-profit entity when they evicted Mr. Semenoff
without notice. Upon his eviction, the housing provider offered to send his belongings to a shelter. He
stated that he did not want his belongings shipped to a shelter because of the shelter's lack of secure
storage. However, because the housing provider offered to ship his belongings to a shelter and thus
made his belongings available to him, they were found to be not liable for the cost of the eventually
discarded belongings. Additionally, Mr. Semenoff was denied his $250 deposit in part because of the
housing provider's assertion that they were required to take contaminated items to the dump. This case
demonstrates the shifted jurisdiction of residencies that are not covered under landlord-tenant law, and
the ways that courts and tribunals devalue the belongings of precariously housed individuals.

Provincial human rights legislation can address issues of discrimination in services customarily available
to the public, including housing and other accommodations. However human rights law explicitly excludes
rooming houses where the tenant shares the space with the owner or owner's family. Seeking remedy
through human rights tribunals for loss of personal belongings requires that people establish that
discrimination occurred based on a recognized grounds such as race, disability, or gender identity which
can raise evidentiary issues. In an Ontario Human Rights Tribunal case Ferron v Governing Council of
Salvation Army, 450 the complainant argued that he had been discriminated against for being evicted from
a shelter without notice for having “too much stuff” when it was commonplace for shelter-users to violate
policies regarding personal belongings. The claim did not go forward, having been determined to have no
reasonable prospect for success because the application was filed after the one-year limitation period
had passed, and because of a lack of evidence that the eviction was related to a protected grounds under
Ontario’s Human Rights Code.

5. Conclusion

As shelters and certain rooming house arrangements are explicitly exempt from residential tenancies
legislation, people in these accommodations lack the same rights and protections over their tenure and
their belongings as do people in recognized tenancies. This is despite the fact that many emergency
shelter and rooming house options require both contractual agreements and monthly maintenance/rent
payments. This lack of regulation leaves many precariously housed people with less security and less
clarity as to their rights to their personal property.

While many jurisdictions have developed shelter standards frameworks to ensure that shelters provide
consistent services with opportunities for resident input and complaints processes, these frameworks
often lack enforceability and the types of clear provisions that constitute governmental statutes such as
residential tenancies legislation. If shelters and certain rooming houses are to remain exempt from
residential tenancies legislation, other legislation regulating a person's rights to personal belongings,
storage, and privacy should be considered by municipal and provincial governments guided by
relationships with local Indigenous communities and governments.

As theft in shelters is a significant barrier to safety and effectiveness of shelters, sufficient and secure
storage options within shelters or offered separately by municipal, non-profit, or subsidized private
storage programs could address these concerns. Documents released by BC Housing such as the
Shelter Design Guidelines “5'recommend the provision of adequate indoor and outdoor storage in new or
retrofitted shelter buildings. However these documents lack the legislative power to require secure
storage in shelters. As the personal property of shelter-users and other precariously housed individuals is
often important to their mental wellbeing and physical survival, shelter providers and municipalities
should prioritize storage space to ensure shelters achieve their functional purpose of a safe place for
precariously housed individuals. The locations and rules governing use of storage should be designed so
as to maximize users'’ accessibility.

Appendix: Legal Cases

Non-Tenancy Accommodations - Legislation and Regulations
Impacting People’s Possessions

Jurisdiction:

Law/Bylaw/Rule Purpose

Residential Tenancy Act, SBC 2002, c 78 To outline rights and responsibilities of landlords
and tenants including what constitutes a tenancy;,
steps to be taken at the beginning of a tenancy,
how to act during a tenancy and how to end a
tenancy.

Residential Tenancy Regulation, BC Reg To detail landlord duties and rights including rent

477/2003 increases, abandonment of property, penalties,

and evictions.


https://canlii.ca/t/55h01
https://canlii.ca/t/55kg0
https://canlii.ca/t/55kg0

Assistance to Shelter Act, SBC 2009, ¢ 32

Unclaimed Property Act, SBC 1999, c 48

Community Care and Assisted Living Act, SBC
2002,¢c75

Human Rights Code, RSBC 1996, c 210

BC Housing Emergency Shelter Program
Framework

Community Charter, SBC 2003, c 26

To regulate the implementation of emergency
shelter programs in extreme weather events.

To reunite owners with their unclaimed property
held by government and regulate the duties of
holders of unclaimed property.

To provide licensing for community care facilities
for vulnerable populations in residential settings.

To ensure that people can participate equally in
economic, social, political and cultural life by
forbidding discrimination based on certain
personal characteristics in areas of daily life.

To outline program elements, standards and
guidelines, and defines the roles and
responsibilities of shelter providers.

To incorporate the municipalities across BC and
outline areas of authority including bylaw
enforcement and other regulatory powers.

Jurisdiction:

Law/Bylaw/Rule

Police (Disposal of Property) Regulation, BC Reg
87/91(under the Police Act, RSBC 1996, ¢ 367)

Building By-Law No 12472

Fire By-law No 12472

Purpose

To outline rights of police departments to dispose
of abandoned or found property and limit liability
from damages

To regulate standards for fire safety in buildings
and facilities and to adopt the provincial fire code.

To regulate standards for fire safety in buildings
and facilities and to adopt the provincial fire code.

Jurisdiction:

Law/Bylaw/Rule

Residential Tenancies Act, 2006, SO 2006, c 17

General Regulations, O Reg 516/06

Housing Services Act, 2011, SO 2011,¢ 6, Sch 1

Purpose

To outline rights and responsibilities of landlords
and tenants including what constitutes a tenancy,
steps to be taken at the beginning of a tenancy,
how to act during a tenancy and how to end a
tenancy.

To detail landlord duties and rights including rent
increases and specify definitions of certain
tenancies.

To provide planning and delivery of housing and
homelessness services.


https://canlii.ca/t/55jwh
https://canlii.ca/t/53lxj
https://canlii.ca/t/549r3
https://canlii.ca/t/549r3
https://canlii.ca/t/557c1
https://www.bchousing.org/publications/Emergency-Shelter-Program-Framework.pdf
https://www.bchousing.org/publications/Emergency-Shelter-Program-Framework.pdf
https://canlii.ca/t/55nwt
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/16_87_91
https://vancouver.ca/your-government/vancouver-building-bylaw.aspx
https://vancouver.ca/your-government/vancouver-building-bylaw.aspx
https://canlii.ca/t/55fnc
https://canlii.ca/t/54v32
https://canlii.ca/t/55qnp

Human Rights Code, RSO 1990, c H.19

Ontario Fire Code, O Reg 213/07

To ensure that people can participate equally in
economic, social, political, and cultural life by
forbidding discrimination based on certain
personal characteristics in areas of daily life.

To regulate safety for building occupants by
eliminating fire hazards and establishing of fire
safety plans.

Jurisdiction:

Law/Bylaw/Rule

Municipal Code Chapter 629, Property
Standards

Toronto Shelter Standards

Purpose

To regulate, prohibit, impose duties on private
property owners regarding maintenance of indoor
and outdoor areas.

To and provide shelter users with a clear set of
expectations, guidelines, and minimum
requirements for the provision of shelter services.

Jurisdiction:

Law/Bylaw/Rule

Ottawa Emergency Shelter Standards

Purpose

To regulate consistent shelter programming,
ensure minimum standards, and provided a tool
for accountability.

Jurisdiction:

Law/Bylaw/Rule

Blueprint for Emergency Shelter Services

Purpose

To develop a sustainable system to better support
homeless people as they move to permanent
housing.

Jurisdiction:

Law/Bylaw/Rule

City of London Emergency Shelter Guidelines

Purpose

To provide a consistent service framework for
shelter providers.

Shelters and Non-tenancy accommodations — Examples of how
courts have decided cases related to shelters and personal

belongings

Case: Victoria (City) v Adams, 2009 BCCA 563

Relevant Issue

When the number of homeless people exceeds
the number of available shelter beds, does a
bylaw that prohibits homeless people from
erecting temporary shelter at night violate their
constitutional rights to life, liberty and security of
the person under s. 7 of the Canadian Charter of
Rights and Freedoms?

Outcome

Parks bylaw found to violate s. 7 rights and was
not justified under section 1 of the Charter. The
ruling was contingent on the fact that (1) the City
had insufficient shelter spaces, and (2) that if
other accommodation were available the bylaw
sections may have been valid. The court narrowed
the ruling to night-time sheltering only.


https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html?searchUrlHash=AAAAAQAjSHVtYW4gUmlnaHRzIENvZGUsIFJTTyAxOTkwLCBjIEguMTkAAAAAAQ&resultIndex=1
https://www.ontario.ca/laws/regulation/R07213
https://www.toronto.ca/legdocs/municode/1184_629.pdf
https://www.toronto.ca/legdocs/municode/1184_629.pdf
https://www.toronto.ca/wp-content/uploads/2023/03/9828-Toronto-Shelter-Standards230328AODA.pdf
https://documents.ottawa.ca/sites/documents/files/oess_en_aoda.pdf
http://www2.hamilton.ca/NR/rdonlyres/2A58EDE4-515A-4A91-A59C-7EC4064531B0/0/Apr22CS09015BlueprintforEmergencyShelterServices.pdf
https://endvaw.ca/wp-content/uploads/2016/05/City-of-London-Ontario-Emergency-Shelter-Guidelines-2011.pdf
https://canlii.ca/t/26zww

Analysis

Case: Bamberger v Vancouver (Board of Parks and Recreation),

2022 BCSC 49

Relevant Issue

An encampment at a public park on federal port
land leased by the City is ordered to close by way
of the Parks Control By-law. Encampment
residents seek judicial review of the orders. Parks
Board seeks injunction to compel encampment
residents to comply with orders.

Are the Parks Board's orders for eviction valid and
enforceable?

Outcome

Application for judicial review granted. Parks
Board application for injunction adjourned
pending the judicial review.

Court acknowledges impacts of a daily
decamping requirement; recognizes that lack of
storage, sheltering options make moving
belongings a significant hardship.

Case: Chehresaz v Sadegh Khalesi, 2015 CanLIl 8736 (ON SCSM)

Relevant Issue

Can aresident of arooming house that is exempt
from residential tenancy legislation seek a remedy
in small claims court?

Outcome

Rooming house residents who do not have rights
as tenants can still rely on the validity of their
residency contract with the rooming house owner.
While the resident did not have the protections of
their belongings that are offered through
residential tenancies legislation, the court
awarded damages to the tenant for the landlord's
lack of reasonable notice of termination of
contract, the landlord's lack of duty of good faith
in performance of contract, and for the tort of
conversion in the landlord's holding of the
tenant's laptop.

Case: Semenoff v Many Ways Home Housing Society, 2021 BCCRT

362

Relevant Issue

Can aresident of transitional housing seek a
remedy in small claims court?

Outcome

Being exempt from the BC RTA, the BC Civil
Resolution Tribunal was found to have jurisdiction
to resolve the dispute. Despite the lack of a
written rental agreement, the parties maintained a
binding contract which was violated by the non-
profit entity when they evicted Mr. Semenoff
without notice.

However, because the housing provider offered to
ship his belongings to a shelter and thus made his
belongings available to him, they were found to be
not liable for the cost of the eventually discarded
belongings. Additionally, Mr. Semenoff was denied
his $250 deposit in part because of the housing
provider's assertion that they were required to
take contaminated items to the dump.

BELoNGINGS MATTER



https://canlii.ca/t/jlqf6
https://canlii.ca/t/jlqf6
https://canlii.ca/t/gghh8
https://canlii.ca/t/jf2s6
https://canlii.ca/t/jf2s6

What We Know

Four major findings regarding precariously housed and unhoused people in regard to their personal
belongings emerge from analyzing the case law, legislation, and research:

1. There is a lack of safe and secure places to keep the belongings of precariously housed people.

2. Routine and frequent seizure and destruction of belongings by officials and private actors under
various statutes, bylaws and rules is widespread.

3. The seizure and destruction of precariously housed people's belongings exacerbates and
perpetuates vulnerability.

4. There are a lack of remedies available to precariously housed people.

1. Thereis alack of safe and secure places to keep belongings of
precariously housed people

Lack of secure places on streets and in parks

Precariously housed people lack access to safe, adequate, and secure places to keep their personal
belongings due to the lack of secure tenure to land. This lack of security of belongings means that
precariously housed people have limited control over their belongings, in many cases forcing them to
move their personal property on a daily basis to avoid impound or theft. Others are legally empowered to
make decisions regarding precariously housed people's belongings. The lack of security of belongings
experienced by unhoused people depends on and is informed by the category of space they occupy, and
the formal and informal rules that govern that public or private space. Public land is regulated through
municipal legislation specific to parks, streets, and in some jurisdictions, vacant city-owned property, and
through provincial legislation that governs unclaimed property. Private land and personal property on
private land is regulated through provincial trespass legislation and municipal property standards bylaws
that outline the public responsibilities of private property owners. As a result, many unhoused people are
obliged to carry all their personal belongings with them.

Lack of security of belongings in shelters

Existing in between the public and private realms, shelters and transitional housing offer the impression
of stability and security for person and possession. However, the fact that shelters offer minimal secure
storage *°? (and at times no daytime storage capacity whatsoever “°%) and that they are exempt from

residential tenancy legislation, means shelter-users' rights differ little from those they have on the streets;

they are at risk of theft and loss of belongings under shelter regulations and rules. Shelter standards
frameworks which include loose requirements for storage, policies regarding storage of belongings upon
client discharge, and other procedures, lack the teeth to ensure shelter residents are guaranteed
adequate storage and rights mechanisms. As such, shelter-users often see encampments as the only
place they can keep their belongings safe from theft and thus often choose them over shelters, despite
risks of municipal enforcement through bylaws or injunctions. 454

Precarious housing leads to vulnerability of belongings

Laws and regulations that govern people in precarious housing situations, whether their
accommodations are covered by landlord-tenant legislation or not, purport to offer security of
belongings. In reality they include broad regulatory gaps that leave people vulnerable to the loss of
personal property. While tenants of rooming houses and SROs, some of the only affordable options in
cities like Toronto and Vancouver, are protected by landlord-tenant legislation, in practice, misaligned
provincial and municipal statutes often leave tenants unsure of their rights, and are vulnerable to power
imbalances between landlord and tenant. Rooming house tenants in Toronto, for example, may live in a
district where rooming houses are illegal according to municipal bylaw yet covered under provincial
landlord-tenant legislation, leaving them unsure which regulatory body could best meet their needs
without risking their tenancy, and in turn, the security of their belongings. Municipal complaints
mechanisms then become predominantly used by neighbouring home-owners reporting rooming houses
that are unregistered or in neighbourhoods that ban them altogether, rather than by tenants of rooming
houses for substandard maintenance. “°° The lack of clarity and understanding of tenancy rights, created
in part by misaligned municipal and provincial legislation, means that the few benefits afforded to
precariously housed tenants through residential tenancy legislation are often neglected, thus creating
further precarity for their tenancies and personal property.
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2. Routine and frequent seizure and destruction of belongings by
officials and private actors under various statutes, bylaws and
rules is widespread

As precariously housed and unhoused people generally lack title to land upon which they can store and
control their possessions, they are more likely to experience heightened exposure to municipal and
provincial legislation. In practice, this municipal and provincial legislation permits government workers,
landlords, and governmental or non-profit housing and shelter employees to seize or destroy belongings
if they are determined to be in the wrong place at the wrong time. This creates a widespread matrix of
overlapping control. For those sheltering outside, this is done through street sweeps, daily
displacements, and in the case of larger encampments, through court ordered injunctions (in BC) or wider
scale enforcement (in Ontario). For those in shelters, this is done through program or shelter agreements
that limit shelter providers' responsibility and permit them to dispose of personal property in certain
circumstances, “°° and shelter programs that lack storage leading to loss and theft of belongings. For
those precariously housed in rental agreements, although some protection exists through landlord-
tenant legislation, complicated municipal and provincial regulatory worlds mean that people in SROs,
rooming houses, transitional or supportive housing, or other housing arrangements not covered by
residential tenancies acts are left vulnerable to loss of tenancy and loss of belongings.

The seizure and destruction of poor peoples’ belongings is intensified by several factors: the visibility of
precariously housed and unhoused individuals forced to tote around their belongings; the broad
discretion exercised by those enforcing the legislation and the related stigma towards both people
experiencing poverty and their belongings; the lack of clarity that accompanies the various regulatory
schemes and enforcement tactics; and an understanding of colonization and the impacts of enforcement
and displacement of Indigenous populations.

Regulatory controls of precariously housed people's belongings exist in all the spaces - public and
private - that people access and use. As a result, people and their belongings are constantly at risk of
seizure and control by others. The daily need to negotiate this matrix forces precariously housed people
to make impossible and unsustainable choices regarding their possessions. This flowchart [add link] sets
out these very difficult challenges.

Visibility

Precariously housed and unhoused people's belongings are particularly vulnerable because of their
material visibility. Regulation such as municipal bylaws tend to focus less on the person, due to
understandable equality concerns, than on material objects. Thus, while it may not be an offence for a
visibly poor person to occupy a public park, given the repeal of vagrancy laws, the placement of their
belongings may become legally targeted. The same municipal and provincial laws that make it extremely
difficult to exist with personal property in parks, on streets, and on certain forms of private property,
permit municipal workers to immediately seize and destroy the belongings of unhoused people forced to
shelter outdoors. 457 This is illustrated in Grand Forks (City) v Jennings, *°8 where the visibility of a family
living out of a van led to housed residents pressuring government officials to enforcement and eventually
seeking an injunction. Visibility attracts enforcement of streets and parks bylaws that target unhoused
people, such as daytime sheltering bans. Enforcement perpetuates vulnerability through loss of
belongings, fines, and displacement which contributes to further visibility. Municipal and provincial
legislation regulating a person’s ability to exist in public and private space, therefore, constitutes a cycle
of enforcement creating vulnerability which leads to more enforcement.

The connection between visibility and enforcement is still an issue for people using shelter programs. As
shelters often lack secure places for people to keep their belongings, shelter-users are still expected to
carry the majority or entirety of their belongings with them during the day, making them more visible and
therefore more vulnerable to enforcement. This means that shelter-users are subject to both the rules
and restrictions on their belongings in both shelters and on the streets, and in some sense could put their
belongings doubly at risk of being destroyed. 459 When people are housed or able to access storage,
visibility become less of an issue.

Discretion and Stigma

Related to visibility, enforcement mechanisms include subjective processes that can often be informed
by public stigma towards people experiencing poverty and their personal property. Enforcement
agencies are afforded discretion when determining which personal possessions are retained, spared, or
stored, and which are impounded or destroyed. Words and phrases such as ‘obstruction’, ‘garbage’,
‘offensive’, 'unmarketable’, ‘unsafe’, and even ‘value under $500" are codified in provincial tenancy
legislation and municipal bylaws, permitting government enforcement and private landlords to make value
judgements regarding people's personal belongings without transparency or accountability regarding
how those are determined. While legislation that lacks space for any discretion can create problems of its
own, legislation that permits broad discretion by enforcement entities, paired with the stigma that exists
towards people experiencing poverty and their belongings, can leads to people's possessions being
destroyed based on outsider perspectives that may not take into account sentimental, emotional,
survival, or other individual reasons for holding onto certain possessions. 460

Lack of Transparency

The lack of transparency and consultation during periods of enforcement, transition, or decampment,
have impacts on people and their personal belongings. These periods are often characterized by lack of
clear communication regarding what rights a person has to their belongings, how much they are able to
take with them, and what their rights are in the new location. 461 This was seen in the transition of
encampment residents to the Knights Inn in Prince George in 2021 where the belongings of encampment



residents were destroyed without warning and with little time to gather belongings after people had been
relocated to an indoor space. “%2

Tenants in precarious housing settings such as rooming houses, SROs, supportive housing, and
transitional housing, also experience lack of clarity regarding whether their tenancy is covered by
residential tenancy legislation, meaning they are often unaware of whether their belongings are protected
by the few provisions meant to protect tenants and their belongings. Further, in certain jurisdictions,
unclear overlapping and misaligning provincial and municipal laws regarding tenancies means that people
are often unaware of their rights as tenants, and of the most appropriate place to address complaints and
concerns.

Some of this uncertainty can be attributed to communication breakdowns between levels of government
(e.g. provincial landlord-tenant legislation and municipal housing bylaw enforcement) as well as within
governments (municipal bylaw enforcement and police services). For example, public and social services
systems are not designed to work in conjunction with landlords, landlord-tenant legislation, or its entities,
and because of this, tenant stability and personal property rights are thereby impacted. Additionally, lack
of clarity in enforcement can at times be attributed to the level of discretion granted to enforcement
entities, meaning people are left guessing how laws will be enforced.

Colonization, displacement, and property

Statutes, bylaws, and rules that permit officials to seize and destroy the belongings of precariously
housed and unhoused people must be considered in the context of historic and ongoing colonialism and
displacement of Indigenous people across the continent. Canada's history of settler colonialism has
included laws and policies with the ideology of removal, displacement, dispossession, and genocide of
thousands of unique Indigenous communities. 6% Canada's major urban centres are “crucial sites of
displacement” of what were often historic Indigenous communities due to "rich access to resources” and
transportation. 64 This seizure of land and resources, and simultaneous displacement of Indigenous
communities, is a purposeful tool of advancing colonial economic objectives. 465

Contemporary laws that displace precariously housed and unhoused individuals have their roots in these
colonial policies of displacement, seizure, and extraction. While contemporary municipal bylaws that
restrict sheltering in parks or on sidewalks are not exclusively directed at Indigenous populations, the
reality is that a disproportionate number of Indigenous people experience homelessness and poverty
and thus these laws continue to disproportionately impact Indigenous people. Additionally, statutes that
perpetuate displacement, seizure, and destruction of belongings are rooted in colonial concepts of land
and property that ignore Indigenous legal traditions and concepts of land, treaties, and the fact that much
of what is known as Canada is unceded territory.
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Understanding the current regulatory matrices that exist in cities regarding the personal belongings of
people experiencing poverty and homelessness can only be done when one understands context of
historic and ongoing genocide of Indigenous peoples.

3. The seizure and destruction of precariously housed people's
belongings exacerbates and perpetuates vulnerability

The impacts of laws, bylaws, and rules that target precariously housed and unhoused people through
impound, disposal, and theft of their belongings causes harm and trauma, and intensifies existing forms
of vulnerability. The effects of these laws are counterproductive to their presumed intended goals of
deterring certain behaviours in public space and addressing visible homelessness. Instead, these laws
criminalize the condition of poverty and exacerbate the condition of homelessness. Not only are these
various statutes, bylaws, and rules financially unsustainable for people who are forced to continue to
purchase or source new belongings, and for the organizations and branches of government that offer
material and financial support, %67 they actively cause harm to those people frequently subjected to their
enforcement. Interconnected physical and mental harms caused by the loss of belongings intensify and
lengthen people’s experiences of homelessness and marginalization by impeding their ability to secure
stable arrangements such as shelter, employment, food, and health services. The seizure and destruction
of poor people's belongings is counterproductive, unsustainable, and actively perpetuates vulnerability of
people already experiencing poverty and housing precarity.

Physical harms and vulnerability

When precariously housed and unhoused people have their personal belongings seized and destroyed by
government actors it increases their experiences of marginalization through physical harm. The loss of
critical survival belongings such as tents, sleeping bags, medication, and food can have significant
impacts on one's physical wellbeing by exacerbating health issues. 468 The loss of mobility aids, 6 harm
reduction supplies and naloxone, 47% and both legalized and criminalized substances can have serious
physical impacts such as increased risk of injury, disease transmission, withdrawal, and overdose.
Similarly, some people may forego important medical treatment out of fears their belongings would be
seized when they were seeking medical care. *”" Beyond the loss of survival supplies, the impound and
destruction of people’s personal belongings also impact people’s ability to earn an income and sustain
themselves. Bylaws in certain municipalities target depositing "any quantity of waste on any land", 72 and
other bylaws that target the use of shopping carts *’* impacts the financial autonomy of people who
engage in recovery of recyclable and other sellable items to generate an income. Loss of phones,
government-issued ID, legal and medical documents and laboratory requisitions, and art supplies are
other examples of items taken by government actors that impact people’s ability to survive, access
services, deal with legal matters, and generate income while precariously house. 474 All these physical
harms caused by the seizure and destruction of personal possessions increases vulnerability by requiring
people to perpetually spend their time and energy on ensuring their physical survival.



Mental/Emotional/Psychological harms and vulnerability

There is an intimate connection between physical and mental harms caused by the seizure and disposal
of the personal belongings of precariously housed and unhoused people. The loss of survival supplies
and shelter, such as through the seizure of a tent or impound of a vehicle used for sleeping, directly
impacts a person's physical wellbeing, and relatedly, impacts their feelings of safety of having a relatively
stable place to sleep, live, and shelter from the elements. 47° The impound and destruction of any
belongings with emotional value, whether or not they are integral to one's immediate physical survival,
can have lasting mental, emotional, and psychological impacts through feelings of hopelessness,
constant stress, alienation, and community breakdown. ¢ This can be seen in the loss and seizure of
cellphones, family photos and heirlooms, cultural objects, personal journals and art, a deceased relative's
ashes, and pets. 4’7 Regardless of what the object is, the loss of one's belongings can threaten that
person's sense of identity, security, and autonomy, making precarious people even more vulnerable. 78 In
addition to actual seizure, the ever-present threat of seizure or destruction of belongings can also create
profound harm.

Just as the destruction of personal belongings has impacts on a person’'s mental wellbeing due to the
actual loss of the physical object, the stigmatization informing that process also impacts one's emotional,
mental, and psychological well-being. Statutes and bylaws that rely on the discretion of the enforcement
entity in determining whether belongings are “unsightly” (Victoria Property Maintenance bylaw),
“deleterious to the neighbourhood” (Ottawa Property Standards), “unmarketable” (BC Police (Disposal of
Property) Regulation) or filth, junk, or refuse (Victoria Property Maintenance bylaw) permit enforcement
officials to make value judgments on a person’s belongings, and by association on the person
themselves. This contributes to further marginalization through both destroying belongings but also
through stigmatization of their existence in public space.

Institutional Recognition

Some institutions are beginning to take into the consideration the increased precarity and vulnerability
that comes with the seizure and destruction of people's belongings. In recent instances of municipalities
seeking injunctions in Wallstam, Courtoreille, Bamberger, and Johnny, courts have begun to recognize the
physical and mental toll related to loss of belongings and displacement of encampments, even
acknowledging it as “serious harm on vulnerable people”. 479 Similarly, shelter standards frameworks in
some jurisdictions restrict shelter providers from confiscating certain belongings such as harm reduction
supplies, life-saving medicine and naloxone, and hormones for transgender clients, “° and Toronto's
Interdepartmental Service Protocol for Homeless People Camping in Public Spaces requires staff to sort
through materials before clearing a site to look for personal items such as photos, documents, and ID. 481
While these steps acknowledge the importance of certain belongings, they continue to allow
enforcement entities to make value judgments regarding what belongings of precariously housed and
unhoused people are important, and neglect to consider that the loss of any belongings to government
entities amounts to physical and mental harm that perpetuates vulnerability of people already vulnerable
as precariously housed or unhoused people. Moreover, the daily practice of regulation may continue to
differ from such new mandates.

4. Precariously housed people have few (if any) remedies

Precariously housed and unhoused people have few fair and accessible remedies available to them when
their belongings are seized or destroyed by government actors or private entities. Just as there is lack of
clarity in how legislation regarding precariously housed people's belongings is enforced, there is similar
lack of clarity in what remedies exist when people want to recover their belongings or make a complaint
about the process. “82 When belongings are seized and held by public or private entities, there are rarely
clear, formal processes for recovering their belongings, and those options that do exist are often
inaccessible. When belongings are destroyed according to (or outside of) the pertinent legislation, there
are few avenues available for compensation. Processes that would allow for broader systemic changes,
such as police complaints, ombudsperson complaints, or Charter challenges also present significant
barriers and generally provide no tangible or immediate remedy to the initial loss of belongings. Where
remedies do exist, people may not have the ability or willingness to engage in the same bureaucratic
systems and processes that resulted in the seizure and destruction of their belongings in the first place.

People exposed to street sweeps have expressed difficulties in recovering their belongings from
municipalities, 4% in some jurisdictions because of the immediate disposal of the seized

items. 484 Additionally, as some processes would require the attendance of government offices in-person,
unhoused people would be required to either leave their belongings behind and risk further seizure or
carrying all their belongings with them to ensure their safety. Processes that involve initiating and
following up via internet or phone require access to, and the ability to charge a cellular phone, a difficult
task for many precariously housed people. Further barriers exist for people with vulnerable migration
status, or people with outstanding criminal or civil charges who may fear being reported when accessing
certain remedies.

The lack of meaningful remedies means that impound and disposal of people’s belongings by
governmental actors is effectively the same, and has the same impacts, as theft by other third parties.
The seizure and disposal of belongings without the ability to get them back, or without access to
compensation if the actions were done contrary to the statute or bylaw, means that the victim is made
more vulnerable as a result. While, in theory, there are some remedies available for people whose
belongings have been seized or destroyed by government actors, either for the return of their belongings,
for compensation for their destroyed belongings, or for systemic changes in legislation or enforcement,
in practice these processes are largely inaccessible, lengthy, and rarely amount to the return of a person's
belongings. 48%



Return of belongings as remedy

Depending on the circumstances, location, and jurisdiction from which a person's belongings were
seized, there may be different processes to recover belongings that have not yet been destroyed.
Tenancies offer the most protection, requiring the landlord to hold a tenant's belongings in the event of an
eviction or property determined to be abandoned, with the tenant able to approach the local office of the
residential tenancies if they have difficulties accessing their belongings.

For precariously housed and unhoused individuals living in accommodations not covered by tenancy
legislation, however, there are few clear avenues to recovering belongings seized by the state or non-
governmental organizations. Property that is unclaimed or abandoned as determined by city staff or
police is held and can be claimed for up to several months, depending on the jurisdiction. 486 However
unclaimed property legislation often does not include methods for the original owner to claim or recover
their belongings, and in some cases even waive government liability for the disposal of the property. 487
For items seized in street sweeps or encampment displacement, lack of transparency means that people
are often unaware if their belongings have been seized or destroyed or how to locate their belongings
after the fact “®% in the legislated timeframe. “8° If the items are able to be retrieved, some jurisdictions
require the owner to sign an undertaking agreeing not to place it on a street or sidewalk again, in addition
to paying a fine. “°° People who live in accommodations not protected by landlord-tenant legislation, such
as shelters or some rooming house situations, have no direct legal recourse comparable to landlord-
tenant legislation and therefore must negotiate directly with the shelter provider or landlord, or pursue
other legal avenues such as claims in conversion. 491

In many jurisdictions, ‘personal property deemed abandoned'’ or property seized by city staff in street
sweeps or encampment closures must be recovered at police stations or from bylaw enforcement. In
some cases, this process requires a person to make an appointment ahead of time, and to provide two
pieces of identification, one of which must contain name, date of birth, and a photo. “°> Many marginalized
community members may not feel safe attending a police station or contacting other enforcement
entities to recover belongings, although in some jurisdictions they may designate another person to do
s0.493 |n instances when people have been able to recover their belongings from city staff, people have
reported that belongings are often missing or damaged. 494

Compensation as remedy

When a person’s belongings are seized and subsequently destroyed, people have the option of seeking
compensation through legal avenues such as tribunals or small claims civil court. Landlord-tenant
tribunals such as the Landlord Tenant Board in Ontario and the Residential Tenancies Branch in B.C. allow
tenants to make a claim for belongings destroyed by a landlord illegally, giving tenants a possibility of
compensation for destroyed belongings. 425 However, for those not covered under landlord-tenant
legislation, either in indoor accommodations or sheltering outside, claims for compensation could be
made through national 496 or provincial human rights tribunals, or small claims court.

Human rights tribunals can grant monetary and non-monetary remedies to individuals if they experience
discrimination on a protected ground (i.e. age, race, disability, gender identity) or protected social area (i.e.
housing, employment). These remedies can include compensation for lost wages, compensation for
additional costs of obtaining alternate goods, and compensation for pain and suffering, as well as non-
monetary remedies such as a requirement that the person or entity cease the discriminatory practice and
make available the rights, opportunities, or privileges originally denied. %7 However, as a ‘social condition’
such as poverty is not recognized as a protected grounds in most provinces and territories, precariously
housed and unhoused people would only be able to receive compensation for their destroyed belongings
if they could prove that they were discriminated against based on a recognized grounds, such as race,
disability, or gender identity. “°® Source of income is a protected grounds in BC and Ontario, however this
is only protected in the area of tenancy. 499

Compensation can also be sought through Small Claims Court in Ontario, or BC's Civil Resolution Tribunal,
or other potential civil claims. Small claims court processes generally have a two-year limitation

period, 500 and require evidence to back the claim, which could be difficult to provide in moments of crisis
and when people's personal belongings are seized in their entirety. Further, there is a cost of filing claims,
however these costs can be waived with proof of low income. 597Although private law civil claims can lead
to compensation for damaged or destroyed belongings, the actions can be lengthy, time consuming, and
present significant accessibility issues for unhoused and precariously housed people who often already
have limited resources and access to justice issues. 502

Other remedies

When precariously housed and unhoused people’s belongings are seized and destroyed, they have the
option of pursuing remedies that push for broader systemic change, rather than compensation or return
of the specific belongings. Police complaints and ombudsperson/ombudsman complaints, as well as
potential Charter challenges allow for more holistic reviews of legislation and procedures that lead to the
destruction of people’s belongings, however each option presents certain limitations of time, cost, and
re-traumatization, without addressing the immediate issues that arise due to the destroyed personal
belongings.

Complaints about police officers can be made directly to the department in question, or to independent
police oversight agencies, such as the Office of the Independent Police Review Director (OIPRD) in
Ontario, °°2 or the Office of the Police Complaint Commissioner in BC (OPCC) °°* and could result in
anything from policy changes, °°° to an officer's reprimand, suspension, or dismissal, °°° to the
allegations being determined as unsubstantiated and thus the case being closed. Complaints, however,
cannot be made anonymously and cannot be made against special constables such as transit or campus
police. 507



Complaints or claims about the conduct of bylaw officers or other city staff or the policies that govern
them, however, generally lack similar formal processes as police complaint mechanisms. Initially, such
complaints must be made through the local government %2 within two months of the loss in BC °°° or two
years in Ontario. 519 In the event that the person making the claim is not satisfied with the outcome, they
could pursue legal action as previously discussed, or a complaint to the local or provincial
ombudsperson. ®'" Ombudsperson/ombudsman investigations can be lengthy, and are only considered if
no other complaints process is available, or if other avenues have been exhausted.

Successful and prospective Charter challenges have arisen in the context of people's rights to their
personal belongings and have had impacts on the success of government injunctions for enforcement
against encampments or other forms of visible homelessness. In R v Tanton it was held that Mr. Tanton's
rights to life, liberty, and security of the person (section 7) and right to be free from unreasonable search
and seizure (section 8) were violated when police seized his shopping cart that was located with
permission on private property. 512 |n Victoria (City) v Adams a city bylaw was deemed to violate section 7
Charter rights by preventing people from sheltering in city parks overnight. 5% The potential for future
Charter challenges (ss 2, 7, 12, 15) in this field have been considered, particularly s7 and s15
(discrimination) regarding daytime sheltering as a protected Charter right, and people's rights to their
personal belongings.

A Charter challenge, however, is be a years-long process, is limited to government actions (i.e., not
applicable to non-profit shelter providers), would not amount to recovery or compensation for lost
belongings, and as such is practically and financially inaccessible for many people. 514
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