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INTERNATIONAL HUMAN RIGHTS STANDARD-SETTING WRITTEN SUBMISSION ON PROTECTED
AREAS AND CONSERVATION, IN REPLY TO THE CALL FOR INPUTS FROM THE MANDATE OF THE
SPECIAL RAPPORTEUR ON THE RIGHTS OF INDIGENOUS PEOPLES FOR HIS REPORT TO BE
PRESENTED AT THE 77™ SESSION OF THE UN GENERAL ASSEMBLY

By Edward Ornstein”
I. Introduction

The idea of untouched wilderness is a fallacy.! Almost every inch of the Earth has been
shaped by human intervention, and these lands and waters include areas depopulated by
colonialism.? The former Special Rapporteur on the rights of Indigenous peoples, Victoria Tauli-
Corpuz, noted that public land conservation often involves the displacement of Indigenous
peoples.® The United States created the first State-designated conservation area, Yellowstone,
from Indigenous land in 1872.# Since the creation of Yellowstone, States conserving land have
violated the rights of the lands’ residents through displacement, extrajudicial killings, and
restriction of access.’

Indigenous and tribal peoples’ traditional worldviews are based on a relationship to the land.®
Indigenous lands are critical to the vitality of Indigenous peoples and cultures.” Indigenous uses
of traditional lands vary from tribe to tribe, but these uses define traditional lifeways.® The Inter-
American Court of Human Rights has established that:

for [I]ndigenous communities, relations to land are not merely a
matter of possession and production but a material and spiritual
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element which they must fully enjoy, even to preserve their cultural
legacy and transmit it to future generations.’
Therefore, States must protect Indigenous land rights to protect Indigenous culture.

States took action to protect Indigenous land rights with the passage of the United Nations
Declaration on the Rights of Indigenous Peoples. Article 25 reserves to Indigenous peoples “the
right to maintain and strengthen their distinctive spiritual relationship” with traditional lands and
waters.!? Article 26 extends this right to “own, use, develop and control the lands, territories and

resources.”!! Indigenous land rights are now clearly protected by international law.'?

II. Conservation and Indigenous lands in the United States

The United States has largely ignored its obligations to Indigenous peoples under
contemporary international law and the treaties signed by the United States with tribes.!® State
actors have cleared hunting grounds, interfered with waterways, and destroyed Indigenous
permaculture.'* The United States Supreme Court permitted the destruction of Yurok, Karuk,
and Tolowa sacred sites to build a logging road.'®> The Court set a precedent for the nation that
Indigenous rights to land are inferior to State development goals. The United States generally
avoids fulfilling its obligations to Indigenous peoples unless it finds a treaty to still be binding. !¢

Contemporary United States policy shows limited willingness to support Indigenous rights to

traditional land. Title IV of the Indian Self-Determination and Education Assistance Act of 1975
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allows tribes to contract with the State to administrate programs significant to the tribe.!’
According to Justice Rebecca Tsosie of the Fort McDowell Yavapai-Apache Supreme Court, this
approach is favorable to tribes, but this approach is not embraced by federal land managers.'®
Instead, federal land managers usually balance input from “stakeholders” in a “multiple use”
paradigm that privileges private interests like ranchers and loggers. '’

Tribes have largely been excluded from public land management in the United States,
despite performative public policy which suggests otherwise. President Biden released a
memorandum ordering federal agencies to follow President Clinton’s Executive Order
mandating consultation and coordination with Indian governments.?’ Secretaries Haaland and
Vilsack issued a joint order recognizing historic Indigenous contributions to lands and waters
and the continued need to cooperate with tribes.?! Despite these actions, there are only four

t,>2 out of a total of 423 national

National Parks that accommodate limited tribal co-managemen
parks.? In these four parks, tribal rights are primarily limited to customary use rights with

limited input (and no control) over park management.?* Tribes do not have sufficient rights to

manage traditional lands in the United States.
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Other traditional lands sacred to tribes have been designated for complete destruction.
Oak Flat is one of the most sacred sites to the Apache people, and it is a site still regularly in use
for ceremony.? The State protected the land in a national forest until Congress swapped Oak
Flat for unprotected land so that it could be strip mined for copper.?® Several hundred miles
north, Thacker Pass is a sacred site of the Fort McDermitt Paiute and Shoshone and the Burns
Paiute Tribes and the site of a historic massacre.?” The State has permitted the largest lithium
mine in the United States at Thacker Pass.?® The State does not involve tribes in management of
traditional lands when their destruction serves State and private interests.

I11. Payment for Ecosystem Services (PES)

The Special Rapporteur has requested input on payment for ecosystem services and their
effect on tribes. PES has a negligible impact on tribes in the United States. The Conservation
Security Program provided financial and technical assistance for tribes seeking to protect lands,
but Congress did not reauthorize the law.?’ The Wildlife Habitat Incentives Program (WHIP)
provides assistance for the protection of wetland and aquatic habitats.?° These programs do not
compensate tribes for historic contributions to ecosystem services, and so they do not
compensate tribes for State-conserved traditional Indigenous lands.>!

IVv. Impact of Post-2020 Global Biodiversity Framework, Including 30x30
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The Post-2020 Global Biodiversity Framework aims to, among other goals, protect 30% of
lands and waters by 2030.%? If the State-led conservation paradigm continues without Indigenous
leadership, this conservation is likely to result in a land grab from Indigenous peoples. As an
example, recent conservation efforts by the WWF in Africa have resulted in the alleged rape and
murder of Indigenous peoples.®® At least 14% of the world’s land is currently protected by State
and privately governed protected and conserved areas, while 17% is protected by Indigenous
communities, including 80% of global biodiversity.** Indigenous-led conservation efforts must
be recognized and fostered, as these efforts have already closed the 30% conservation gap.

V. Concluding Recommendations

The United States has not fulfilled its obligations to protect Indigenous land and water rights.
States should embrace the historic contributions of Indigenous peoples and accord Indigenous
peoples leadership in international land and water conservation efforts. The United States and
other United Nations member-states should follow the best practices outlined by former Special
Rapporteur Victoria Tauli-Corpuz: to legally and financially empower Indigenous peoples to

expand Indigenous-led conservation of their traditional lands.>*
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