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1 - Introduction
O Conselho Indigenista Missionário (CIMI) is pleased to submit to the EMRIP its contribution to the study “Laws, legislation, policies, constitutions, judicial decisions and other mechanisms in which States had taken measures to achieve the ends of the United Nations Declaration on the Rights of Indigenous Peoples, in accordance with article 38 of the Declaration”.
Article 38 of the Declaration provides:
States in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration.
We believe that this is a positive obligation of the State. In addition to formally supporting and acceding to international human rights instruments, States have an obligation to make them effective domestically, regardless of the instrument and type of State. This includes the federal States, in which international instruments are to be observed by the relevant subnational governments. 
In the case of UNDRIP, there is an additional obligation, viz. to offer free, prior and informed consultation with respect to a police or practice of implementing this instrument. In general terms, in Brazil, the adoption of UNDRIP has been supported by the Brazilian State since its adoption in 2006, but without a systematic mechanism for transposition into domestic jurisdiction. 
The rights guaranteed in the Federal Constitution of 1988 are in line with the instruments of the UNDRIP, although they coexist with other pre-constitutional norms, such as the Statute of the Indian, Law 6.001/1973, an act adopted during the military dictatorship in Brazil (1964-1984) that does was not amend to  comply with the provisions of the UNDRIP. For this reason, the work of a group of indigenous jurists working towards new legislation that implements both the constitutional provisions and UNDRIP is commendable.

2 - The Time Framework Law contrary to Article 38 of UNDRIP
In addition to the legislative vacuum for the protection of indigenous peoples in Brazil, the Brazilian Congress adopts a series of laws that contradict the spirit of Article 38 of UNDRIP.  Among them, the UNDRIP has been violated by the Marco Temporal thesis. In summary, this legal thesis establishes that the indigenous peoples of Brazil have the right to possess their traditional lands only if they occupied them on the date of the promulgation of the Federal Constitution, on October 5, 1988.
During her visit to Brazil in 2016, the UN Rapporteur on the Rights of Indigenous Peoples noted:
A serious concern is the frequent issuance of eviction orders when indigenous peoples reclaim and occupy lands that they are entitled to under the 1988 Constitution, but which the State has failed to demarcate in the last 28 years. While not necessarily binding in other cases, the highly controversial and strongly contested Supreme Court interpretation of the 1988 Constitution in the Raposa-Serra do Sol ruling — which introduced the temporal framework requiring indigenous peoples to have been in possession of their lands or to have had claims in process when the Constitution was enacted, with no consideration given to how or why they were removed from their lands — imposes constraints on indigenous peoples’ rights to possess and control their lands and natural resources and hinders land demarcation. Lower courts as well as the Superior and Supreme Courts are applying the decision in ways that are completely at odds with the indigenous land rights provisions of the Constitution. In so doing, the State is forcing indigenous peoples off their own lands and depriving them of the enjoyment of their basic rights as well as fueling violence against them.[footnoteRef:1] [1:  A/HRC/33/42/Add.1, para. 69. ] 

This violation persists in Brazil. In July 2023, the current Rapporteur made the following alert:
“The ‘Temporal Framework’ limits the recognition of ancestral land of Indigenous Peoples only to lands they occupied on the day of promulgation of the constitution, the 5th of October of 1988. The doctrine of the “Temporal Framework” has reportedly been used to nullify administrative demarcation processes of indigenous lands, as in the case of the Guayaroka Community of the Guarani Kaiowa Indigenous Peoples. It has been challenged on numerous occasions by international bodies, Indigenous Peoples and human rights defenders as disregarding Indigenous Peoples’ right to lands from which they were violently expelled, particularly between 1945 and 1988 – a period of great political turbulence and widespread human rights violations in Brazil, including the dictatorship.
In view of the rejection of the time frame thesis by the Supreme Court of Brazil, through Extraordinary Appeal (RE) 1017365, the Brazilian Congress moved forward with the processing of Bill (PL) 490/200, subsequent PL 2903/2023 in the Senate, which was enacted into 14.701/2023:

3 - Chronology of Adoption of Law 14.701/2023
· May 24, the Chamber of Deputies approves Bill (PL) 490/200, which becomes PL 2903/2023 in the Senate;
· June 26 - CIMI's Legal Counsel publishes Technical Note on Bill No. 2,903/2023[footnoteRef:2]; [2: https://cimi.org.br/wp-content/uploads/2023/08/nota-tecnica-cimi-pl2903-2023.pdf] 

· September 21 - Vote indicates the overturning of the Thesis of the Temporal Framework in the Federal Supreme Court, during the vote on the Extraordinary Appeal 1017365.
· September 27 - The Federal Supreme Court sets the rejection of the Temporal Framework, at the conclusion of the vote on the Extraordinary Appeal (RE) 1017365, however, with certain unresolved issues raised during the vote of the Justices[footnoteRef:3]; [3:  See also Technical Note from CIMI's Legal Counsel on compensation for bare land in Indigenous Land demarcations, of August 28, 2023.] 

· September 27 - Vote in the Senate approves Bill 2903/2023 on an urgent basis;
· October 19 - CIMI's Legal Counsel publishes Technical Note of Rationale for the Full Veto of PL 2903/2023[footnoteRef:4]; [4: https://cimi.org.br/wp-content/uploads/2023/10/pl2903-fundamentacao-veto-integral.pdf] 

· October 20 - President Lula, on the last day, partially vetoes the bill. Markedly, one of the vetoed points is the one that contemplates the Temporal Framework;
· December 14 - Congress overturns presidential vetoes of the Bill;
· December 28 - enacted Law 14.701/2023
Law 14,701/2023 provides for several restrictions to UNDRIP, including the restrictive concept of traditional territories, as described below:
Art. 4 The lands traditionally occupied by the Brazilian indigenous people those who, on the date of the enactment of the Federal Constitution, were at the same time: 
 I - inhabited by them on a permanent basis;
II - used for its productive activities;
III - essential to the preservation of the environmental resources necessary for their well-being;
IV - necessary for their physical and cultural reproduction, according to their uses, customs and traditions.
§ 1 The proof of the requirements referred to in the caput of this article shall be duly substantiated and based on objective criteria.
§ 2 The absence of the indigenous community on October 5, 1988 in the intended area does not characterize its classification in item I of the caput of this article, except in the case of stubborn dispossession duly proven.[footnoteRef:5] [5:  Italics added. ] 

The concept of traditional territory, consolidated by international law, cannot be restricted by domestic law, by the application of the Vienna Convention on the Law of Treaties itself, verbis:
	
Article 27 - Internal law and observance of treaties
A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.
Although the UNDRIP is not formally a treaty, it contains a number of provisions that consist of international customary law, thus binding upon States.
Moreover, several other provisions of the UNDRIP are violated by this law, especially concerning territorial rights, such as Articles 10 and 26, and the right to prior, free, good faith and informed consultation, such as its Articles 3, 4, 18, 19 and 30.
Further, this law removes the need for prior, free and informed consultation with affected communities, under the terms of UNDRIP, as well as removes the need for authorization from the National Congress for the aforementioned economic activities provided for in article 20, sole paragraph of the law of the matter under analysis, as provided for in the Federal Constitution, in its paragraph 3, article 231. 

4 - Unconstitutionality of Law 14.701/2023
Formal Defect - The form of an Ordinary Bill does not have the competence to alter, contain or overcome constitutional provisions, which is what the legal-constitutional status of indigenous rights is about, provided for in articles 231 and 232 of the Constitution. To do so, a Constitutional Amendment Proposal would be necessary, an instrument with a more complex process in the National Congress.
By incorporating the time frame thesis, this law proposes effective amnesty for crimes committed against indigenous peoples before the promulgation of the 1988 Constitution. Peoples and communities that were expelled from their territories before this date are revictimized with the dissipation of their territorial rights. The interpretation that there is a time frame at a given historical moment contradicts the constitutional text itself: 
Art. 231. The Indians are recognized for their social organization, customs, languages, beliefs and traditions, and for their original rights over the lands they traditionally occupy, and it is up to the Union to demarcate them, protect them and ensure respect for all their assets
Furthermore, the enactment of Law 14,701/2023, as it includes the understanding of the time frame, contradicts the decision of the Federal Supreme Court on the constitutionality of the matter, during the judgment of Extraordinary Appeal 1017365, judged in September 2023. 

5 - Flexibilization of Exclusive Indigenous Right of Usufruct of Traditional Lands
The right to exclusive usufruct of traditionally occupied lands is provided for in the Federal Constitution:
Art. 231. 
§ 2 The lands traditionally occupied by the Indians are destined for their permanent possession, and they are entitled to the exclusive usufruct of the  riches of the soil, rivers and lakes existing therein.
Law 14,701, however, clearly contradicts this provision, as it opens the possibility for territories to be exploited by third parties. Even if only in agreement and joint with the indigenous peoples, this opening could mean increased pressure on indigenous communities and leaders to join exploratory projects.
The bill also removes the need for prior, free, informed consultation for such state activities considered to be of "public and national interest". These activities include military installations, expansion of road networks, energy exploration and even the safeguarding of strategic wealth, in flagrant disregard of the terms of, mutatis mutanda, ILO Convention, to which Brazil is a signatory, internalized through Decree No. 5,051/2004, and consolidated by Decree No. 10,088/2019. 
This law violates the provisions of the Constitution on indigenous rights, and also alters the demarcation procedure of Indigenous Lands, imposing the thesis of the Time Frame. The situation is further aggravated by the provision of compensation for improvements, including land titles, in cases of Demarcation of Indigenous Lands as a prerequisite for full indigenous ownership:
Article 9 – Before the demarcation procedure is concluded and the bona fide improvements are compensated, pursuant to § 6 of article 231 of the Federal Constitution, there will be no limitation of use and enjoyment to non-indigenous people who exercise possession over the area, guaranteeing their permanence in the area subject to demarcation.
Such provisions not only restrict indigenous usufruct, penalizing indigenous peoples for state inaction, but also present a clear incentive to the intensification of land conflicts when indigenous land recognition procedures are initiated. The most drastic practical consequences of this law are immediately twofold: the increase in requests for the reintegration of power against indigenous peoples, especially in situations of repossession; and the increase in violence against indigenous people and peoples. 
In the brief period since the enactment of the Law, the increase in violence against indigenous peoples related to it is already noticeable, involved with the movement called "Zero Invasion": a national articulation of ranchers in militia attacks on indigenous peoples, with the active or passive participation of public security forces. Already at the end of December, and throughout the month of January, several attacks by alleged farmers on indigenous reoccupations and villages were recorded in southern Bahia, including the murder of at least four indigenous leaders. In Mato Grosso, a village of the Kanela do Araguaia people was attacked by gunfire. Attacks were also recorded in Mato Grosso do Sul, against the Guarani Kaiowá of Pyelito Kue. In December, armed ranchers, under the tolerance or complicity of police forces, attacked the Avá Guarani people of the Tekoha Guasu Guavirá, Paraná Indigenous Lands.
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