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Purpose
1. This submission aims to relate the article 38 of the UNDRIP to the context of Sea Nomads as an indigenous community. The contribution will highlight the positive development and the challenges of, so far, the law and policy framework and advancement towards indigenous community, i.e. Sea Nomads of Southeast Asia. It is focused on the regional context of Southeast Asia, and enabling context of Indonesia towards the situation of Sea Nomads of Southeast Asia. 





Introduction
2. This submission aims to answer the questions in regard to “Sea Nomads” communities that live throughout the waters of Southeast Asia, specifically Indonesia, Malaysia, Thailand and the Philippines. They are, to the most extent, living in the context of an indigenous community, including with their values and attachment to the ecosystem where they live, their communal tenure, and their relation towards the modern state in terms of social and political arrangement. Their nomadic nature is and has been a character of their indigenous life. 
3. This co-authorship for this specific contribution is a joint research by the Apintlaw (Associated Program for International Law) and the Research Center of Decentralisation and Local Governance (PUSKOD/Pusat Kajian Otonomi Daerah) of Faculty of Law, Universitas Kristen Indonesia. 


Sea Nomads: Who They Are
4. “Sea Nomads” is a corresponding term for nomadic communities that live and identify themselves as peoples of oceans and, small islands. They call themselves, and are known for that, as Bajau/Bajo, Sama, Sama Bajau, Moken, Orang Laut, Suku Laut and Urak Lawoi. Although they have different ways that they call themselves, they are living with a sea-nomadic set of values and livelihood. Many communities were previously fully nomadic, moving across a vast area according to historical trade routes. Part of these “Sea Nomads” live fully nomadic, and, others, live in semi-nomadic life. Those who live in semi-nomadic ways use their time to live in coastal areas and small islands, and regularly, still go to open (ocean) water to live to tend their livelihood and their ecosystem’s tenure. They all have a deep connection to the ocean, their economic activity, culture, spiritual belief and daily lives tied to the sea. The “Sea Nomads” have vast environmental knowledge encompassing wind, tides, stars, weather, flora and fauna that allows for sea-based navigation and livelihoods. They see the natural environment as interconnected and animated. Gender roles tend to be fairly egalitarian, however this is changing with increased mainland influence. In many contexts, there is tension between Sea Nomads and mainland groups, as the latter can be prejudiced and uninformed about Sea Nomads culture. 

5. Sea Nomads live across a large area which includes parts of Indonesia, Malaysia, Myanmar, Thailand and the Philippines. They have an extensive history, some historical trade reports regarding specific groups reaching back further than 1000 years. As a widespread and large community that continue to practise an ancient pre-colonial culture often in opposition to the primary state norms, the “Sea Nomads” live as an indigenous community in the Indonesian archipelago, and uniquely live as nomadic indigenous communities. Our (Apintlaw) previous report, “contributions on Treaties, agreements and other constructive arrangements, between indigenous peoples and States, including peace accords and reconciliation initiatives, and their constitutional recognition.”https://www.ohchr.org/en/calls-for-input/2022/study-treaties-agreements-and-other-constructive-arrangements-between. brought a description to the context of Sea Nomads of southeast Asia, including of Indonesia, and how they interact with modern and sedentary border and citizenship system. 

Citizenship and Statelessness situation 
6. Many Sea Nomads communities find themselves stateless, their long-existing nomadic nature clashing with a modern focus on nationality and state membership. Indigenous struggles for rights are often focused on land rights, and Sea Nomads are often in conflict with how citizenship is organised, and in some cases excluded in their tenure and the access to public service –merely caused by their nomadic way of life. As the area they inhabit crosses and predates modern borders, their historical lands and seas do not align with modern notions of nationality and state belonging.

7. The “Sea Nomads” living in Southeast archipelago, have to face to the rigid system of citizenship. An example of this is in the Sabah area of Malaysia. Sea Nomads there could struggle to obtain identity documents due to generational barriers such as often lacking a birth certificate (This is not unique to Malaysia’s system, but more a general situation in states of Southeast Asia). This means that they are unable to access state services and protection, such as healthcare, representation or education. Because of this, they could fall into the label of illegal immigrants by authorities, then, they are deported or outright expelled violently, despite considering that area home for generations. Once deported, they are often deported back and forth as they are also not considered part of the neighbouring countries. This renders them stateless, an incredibly vulnerable position that makes them even more easily excluded from local policies that could benefit or protect them. 

8. Further, nomadism is sometimes also seen as a security threat by governments, as they are perceived as able to escape governance that is strongly linked to state borders. They can be arrested for crossing borders when travelling and fishing, as they are not able to acquire the appropriate documentation.

9. Sea Nomads living in a nomadic way between North of Kalimantan of Indonesia and South of the Philippines live with potential and existing “labelling” by both authorities as “opportunists” or as “boat people”. The absence of corresponding and mutual arrangements between these states, or imbalances, contributes to the misunderstanding of authorities towards Sea Nomads in open sea and in coastal areas. 

Positive Development and Limitations
10. There has been effort and attempts in local levels in taking Sea Nomads as part of local (sedentary) life, though it may take some time to materialise itself into meaningful recognition. Below are some positive developments on this matter. 
11. The Lingga province explicitly addresses the Suku Laut. This regulation, “Bupati/head of regent of Lingga Regulation number 44 of 2023 on empowerment of Suku Laut communities in Kabupaten Lingga;” this regulation is levelled up into the regulation of the kabuapten/regent (no. of 2022). This regulation is a designation in the level of regent to empower and support the Suku Laut, creating a framework for programs to protect their basic rights, respect their customary law and ensure their basic needs. Although this explicit recognition is a good start, especially in relation to Articles 21 and 31, it is not sufficient, and only applies to a single regent (Kabupaten).  

12. Indigenous Sea Nomads are indirectly recognised and protected in the “Law number 27 of 2007 of management of coastal area and small islands”. Article 61 reads “The Government recognises, respects and protects the rights of the Indigenous People, Traditional Community, and Local Wisdom with regard to Coastal Zone and Small Islands which has been exploited for generations.,” and specifies that this should be used to guide management. However, this regulation has been criticised for clashing with other contrasting legislation that does not provide sufficient protection, and is still short of incorporating this law into a system that comprehensively protects indigenous nomadic communities. For example, the 2014 amendment to this law, although deeming that the control of the coastal area is under the jurisdiction of the Indigenous People, also clarifies that this only applies so long as it is “taking into account the national interests and is in accordance with legislation.” This still affords the State total control. In any case, this potential and existing conflict of law did not prevent many programs under the law of 27 of 2007 (including the amendment into Law no.1 of 2014).  

13. Under Indonesian National Law, i.e. directive of the Indonesian ministry of fisheries and seas, people engaging in economic activities and business involving the sea must apply for an “Ocean Conformity of Space Utilisation Activities (KKPR Laut).” However, there is an adapted process for customary communities to ensure their activities are recognised as legitimate. It is based on the categories of Customary Law Communities, Local Communities and Traditional Societies, which clearly encompass Sea Nomads communities. This is a positive process, although it falls short of recognising them explicitly. This policy still needs to go further in addressing the nomadic nature of these communities, especially toward the nomadic nature of tenure of the ecosystem they live in and of their livelihood. 

14. Another example of progress is a 2022 declaration by the Agrarian Reform Task Force (GTRA) regarding the Wakatobi Regency. In this declaration, multiple local and national government bodies together declared that they would take steps to ensure that Indigenous, local and traditional communities are able to gain certification to utilise their land. The basis footing of this declaration is land-based. Further effort and meaningful participation of Sea Nomads of Indonesia would translate this “land-based arrangement” into “sea-based” and “into nomadic situation”. 

Challenges: Potential and Present Conflict of Tenure
15. Arrangement deemed as benign or as positive protection towards sea-based communities could be harmful. For example, the establishment of Marine Protected Areas (MPA). MPA’s throughout Southeast Asia are designed for conservation, theoretically protecting the ancestral land and oceans of the Sea Nomads. However, aspects such as “No-take Zones” (NTZs) that are intended to protect animal life also restrict the traditional activities of the Sea Nomads and their access to their waters. Although designed for conservation, these measures also impact food security for Indigenous populations, especially Sea Nomads. It is suggested that conservation needs to be considered in conjunction with food security. Also, conservation efforts have contributed to communities becoming stateless, as the level of surveying and mapping can often expose lack of official documents and push people out of the areas in which they live and fish. Into article 38, and in relation to Article 29, although conservation is considered, it needs to be considered in the wider context of the entire UNDRIP. The nomadic context of indigenous community still needs to be internalised in the realisation of those articles. 

16. There are some other “typical” conflicts of tenure, into land and into ecosystem, between local and/or national governments and Sea Nomads communities. The border between states, border between waters and islands and unstable arrangements on managing small islands comes into direct conflict against the Sea Nomads. The effort lies on interactions between “modern arrangements” and “nomadic traditional arrangements.” There are some positive developments, and they need to go further. 

Recommendations
17. The nomadic nature of Sea Nomads needs to be protected, as this is what makes them the most vulnerable. It is an integral part of their culture and has existed pre to modern state boundaries. The nomadic life and communities need to be recognised –no matter how it will take time. To fully implement many elements of the UNDRIP in relation to Sea Nomads, including Article 10, the “land” of the Sea Nomads needs to be properly recognised as inherently changing and broad, and not merely understood and arranged in a modern way. 
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