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Submission from the Center for Reproductive Rights following the call for submissions of the
Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health for her report on ‘Racism and the right to health’.

The Center for Reproductive Rights (the Center)—an international non-profit legal advocacy
organization headquartered in New York City, with regional offices in Nairobi, Bogota, Geneva,
and Washington, D.C.—uses the law to advance reproductive freedom as a fundamental human
right that all governments are legally obligated to respect, protect, and fulfill. Since its inception 27
years ago, the Center has advocated for the realization of women and girls’ human rights on a
broad range of issues, including on the right to access sexual and reproductive health services free
from coercion, discrimination and violence; the right to bodily autonomy and to informed consent
to treatment; and preventing and addressing sexual violence. During this time, the Center has
conducted advocacy to support norm development at the UN, including with the Special Procedures
of the Human Rights Council.

The Center for Reproductive Rights is pleased to provide this submission on racism and the right to
health. This submission will focus on the systemic racial and intersectional discrimination experienced in
the context of the right to sexual and reproductive health.

l. Introduction

Women and girls and other persons who can get pregnant protected by the Convention on the Elimination
of Racial Discrimination (the Convention) face discrimination, acts of violence and violations of their
sexual and reproductive rights. Systemic racism and racial discrimination also undermine their access to
social and other determinants of health, which makes them more vulnerable to human rights violations
and further infringes on their ability to realize the right to sexual and reproductive health. These women
and girls also confront intersectional discrimination, such that subgroups of women experience sexual and
reproductive rights violations in distinct ways. Guaranteeing the right to health under the Convention
requires that states take measures to address intersectional discrimination and systemic racism, generally,
as well in the context of sexual and reproductive health.

The Center submits this information with the understanding, affirmed by this Committee in numerous
General Recommendations, that the Convention on the Elimination of Racial Discrimination provides
protection from discrimination to a range of individuals.!

Il. Intersectional Discrimination and Sexual and Reproductive Health

Treaty monitoring bodies and human rights experts have recognized that an intersectional analysis of
discrimination based on gender and other relevant grounds (including race, descent, national or social
origin, refugee, migrant and asylum status, age, disability, sexual orientation, gender identity, political or
other opinion, religion, class, among others) is essential to effectively protect, promote and fulfil the
sexual and reproductive rights of women and girls and other persons who can get pregnant. All women,
and subgroups of women, cannot be treated homogenously in response to rights violations, as they do not
experience the rights violations the same way.?

Intersectional discrimination, a term coined by Professor Kimberlé Williams Crenshaw,® recognizes the
“multidimensionality” of individuals’ experiences of discrimination and does not treat different prohibited
grounds of discrimination “as mutually exclusive categories of experience and analysis.” Instead, as the
CRPD Committee has explained: “Intersectional discrimination refers to a situation where several
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grounds operate and interact with each other at the same time in such a way that they are inseparable.
These inseparable grounds of discrimination function together to produce a distinct disadvantage.

95

As the CRPD Committee has noted in its General Comment 3 on women and girls with disabilities,
intersectional discrimination—including against “indigenous women; refugee, migrant, asylum seeker
and internally displaced women; . . . and women from different ethnic, religious and racial
backgrounds™®—requires a particularized and targeted response:

Intersectional discrimination recognizes that individuals do not experience discrimination as
members of a homogenous group but rather, as individuals with multidimensional layers of
identities, statuses and life circumstances. It means acknowledging the lived realities and
experiences of heightened disadvantage of individuals caused by multiple and intersecting forms
of discrimination, which requires targeted measures with respect to disaggregated data
collection, consultation, policymaking, enforceability of non-discrimination and provision of
effective remedies.’

Although UN treaty monitoring bodies and Special Procedures often equate or link intersectional
discrimination with multiple discrimination, they are conceptually distinct. Multiple discrimination refers
to discrimination on “two or several grounds, in the sense that discrimination is compounded or
aggravated,”® with each type of discrimination operating separately.

In the context of sexual and reproductive health and rights, as with other rights, an intersectional analysis
of discrimination based on gender and race and other possible grounds is imperative both for successfully
identifying and understanding the structural or root causes of a violation and for determining appropriate
and effective remedies to achieve non-discrimination and equality. The failure to recognize intersecting
discrimination serves only to perpetuate that situation of discrimination.® As Crenshaw explains in the
context of Black women: “Because the intersectional experience is greater than the sum of racism and
sexism, any analysis that does not take intersectionality into account cannot sufficiently address the
particular manner in which Black women are subordinated.”*°

The Need to Advance Standards on Intersectional Discrimination in the Context of Sexual and
Reproductive Health and Rights

Although this and other treaty monitoring bodies have consistently recognized the harms of multiple and
intersecting discrimination, most treaty monitoring bodies have yet to develop a clear and robust
intersectional analysis in their Views in individual complaints, concluding observations or general
recommendations/comments relating to sexual and reproductive health. In particular, treaty monitoring
bodies have fallen short of clearly and comprehensively articulating state responsibilities in the context of
intersectional discrimination.

For example, the Committee on Economic, Social and Cultural Rights (CESCR Committee) has
recognized intersectional discrimination as a distinct form of discrimination'' and has explicitly
underscored the need for measures to address intersectional discrimination in the context of sexual and
reproductive health;'> however, the Committee has not articulated robust state obligations or
recommendations in this regard.

Although the CEDAW Committee has clarified certain state obligations, its intersectional analysis
remains underdeveloped. In its general recommendation on core obligations, the CEDAW Committee
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notes that “[i]ntersectionality is a basic concept for understanding the scope of the general obligations of
States parties” to eliminate discrimination. It further calls upon states to “legally recognize such
intersecting forms of discrimination and their compounded negative impact on the women concerned and
prohibit them . . . [and] to adopt and pursue policies and programmes designed to eliminate such
occurrences, including, where appropriate, temporary special measures . . . .”** The Committee has
clarified that specific temporary special measures may be required to address multiple and intersecting
forms of discrimination against women, including on “grounds such as race, ethnic . . . identity, . . . caste
or other factors.”* The CEDAW Committee has also consistently acknowledged the impact of
intersectional discrimination on women and girls,® including rural women,*® migrant women,” women in
conflict,® women refugees and asylum-seekers,'® among others.

Nonetheless, the Committee has not always applied a robust intersectional analysis to state obligations
concerning the right to health. For example, in Alyne da Silva Pimentel v. Brazil, the CEDAW
Committee found Brazil responsible for discrimination against Alyne, an Afro-Brazilian women who died
following pregnancy and post-natal complications, “not only on the basis of her sex, but also on the basis
of her status as a woman of African descent and her socio-economic background.”?® Yet the Committee’s
general recommendations to Brazil failed to address the intersection of racial and sex-based
discrimination that led to Alyne’s death, making no mention of the state party’s obligation to address
racial discrimination against women of African descent in the provision of maternal health care.?

In A.S. v. Hungary, the CEDAW Committee found that the sterilization of A.S., a Hungarian woman of
Roma origin, without her full and truly informed consent was a violation of her rights under the
Convention.?? This decision was groundbreaking in many ways; however, it failed to acknowledge that
the violation occurred because she was a Roma woman. In so doing, they have not recognized that fueling
these practices are health care providers’ sterecotypes about Roma women, who are depicted as
promiscuous and “hyper-fertile.”? A.S.’s intersectional identity was critical for both understanding the
violation and crafting an appropriate remedy, yet the Committee focused exclusively on a single, gender-
based ground of discrimination in finding a violation and issuing its recommendations to the state party.

This Committee has drawn particular attention to the gender-related dimensions of racial discrimination,
recognizing that “some forms of racial discrimination have a unique and specific impact on women.”?* In
this context, the Committee specifically highlighted sexual and reproductive rights violations, including
“sexual violence committed against women members of particular racial or ethnic groups in detention or
during armed conflict; the coerced sterilization of indigenous women.”” The Committee has also called
attention to multiple discrimination against women members of descent-based communities,?® female
non-citizens,?” Roma women,? and women and girls of African descent.?®

This Committee has further addressed intersectional discrimination in its concluding observations,
expressing serious concerns to Slovakia over the discriminatory treatment and segregation of Roma
women and girls in health care facilities and the reports about “verbal and physical violence faced by
Roma women when accessing sexual and reproductive health services” and recommending a number of
state measures to address this discrimination.*® The Committee has also expressed concern to the United
States about the persistence of racial disparities in sexual and reproductive health, noting the high
maternal mortality rates among Black women.®

However, the CERD Committee has not yet articulated clear state obligations or recommendations to
specifically address the intersectional discrimination experienced by women and girls in the context of
their sexual and reproductive health and rights. This general recommendation on the right to health
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represents a critical opportunity for the Committee to lead on these issues and articulate robust state
obligations to prevent, combat and redress intersectional discrimination in the context of the right to
health.

The Committee’s inclusion of intersectional discrimination standards in this general recommendation
would not only provide critical guidance to states on their obligations under the Convention, but also
inform states’ efforts to realize the 2030 Agenda for Sustainable Development, which is designed to
“leave no one behind” and as such is grounded in human rights principles. Treaty monitoring bodies have
recognized that realizing the Sustainable Development Goals, such as those regarding health (Goal 3),
gender equality (Goal 5) and discrimination against women and girls (Targets 5.1 and 10.3) requires
inclusive, intersectional approaches, including targeted measures for disadvantaged groups of women.*

Il. International Legal Framework: Sexual and Reproductive Health and Rights and
Substantive Equality

States have clear legal obligations to ensure the respect, protection and fulfillment of sexual and
reproductive rights without discrimination. In General Comment No. 22, the CESCR Committee
reiterated States’ obligation “to adopt appropriate legislative, administrative, budgetary, judicial,
promotional and other measures to ensure the full realization of the right to sexual and reproductive
health.”®®* The CESCR Committee described the right to sexual and reproductive health as covering a
range of freedoms and entitlements, including “the right to make free and responsible decisions and
choices, free of violence, coercion and discrimination, regarding matters concerning one’s body and
sexual and reproductive health.”** The CESCR Committee also recognized that individuals belonging to
particular groups, including indigenous or ethnic minorities, may be disproportionately affected by
intersectional discrimination in the context of sexual and reproductive health, requiring special measures
to guarantee substantive equality.®®

States’ obligations must be implemented in a way that ensures that all sexual and reproductive health
information and services are available, accessible, acceptable, and of good quality.®® Acceptability
requires that facilities, goods, information and services are respectful of medical ethics and culturally
appropriate, “respectful of the culture of individuals, minorities, peoples and communities.”®” The core
obligation to ensure the satisfaction of minimum essential levels of the right to sexual and reproductive
health includes the duty of States, “guided by . . . the most current international guidelines established by
United Nations agencies, in particular WHO,” to:%®

® Repeal or eliminate laws, policies and practices that criminalize, obstruct, or undermine an
individual’s or a particular group’s access to sexual and reproductive health facilities,
services, goods, and information.

e Guarantee universal and equitable access to affordable, acceptable and quality sexual and
reproductive health services, goods, and facilities, in particular for women and disadvantaged
and marginalized groups.

e Ensure all individuals and groups have access to comprehensive education and information
on sexual and reproductive health, and ensure that it is non- discriminatory, non-biased,
evidence-based, and taking into account the evolving capacities of children and adolescents.

e Ensure access to effective and transparent remedies and redress for violations of the right to
sexual and reproductive health.

As recognized by the CESCR Commiittee, the right to sexual and reproductive health is indivisible from
and interdependent with other rights.® It extends beyond sexual and reproductive health care and services
to include the underlying and social determinants of sexual and reproductive health.> These underlying
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determinants include “access to safe and potable water, adequate sanitation, adequate food and nutrition,
adequate housing, safe and healthy working conditions and environment, health-related education and
information, and effective protection from all forms of violence, torture and discrimination and other
human rights violations that have a negative impact on the right to sexual and reproductive health.”*

The CESCR Committee has further underscored the role of systemic discrimination in infringing on the
right to sexual and reproductive health, stating:

“In all countries, patterns of sexual and reproductive health generally reflect social inequalities in
society and unequal distribution of power based on gender, ethnic origin, age, disability and other
factors. Poverty, income inequality, systemic discrimination and marginalization based on
grounds identified by the Committee are all social determinants of sexual and reproductive health,
which also have an impact on the enjoyment of an array of other rights as well. The nature of
these social determinants, which are often expressed in laws and policies, limits the choices that
individuals can exercise with respect to their sexual and reproductive health. Therefore, to
realize the right to sexual and reproductive health, States parties must address the social
determinants as manifested in laws, institutional arrangements and social practices that
prevent individuals from effectively enjoying in practice their sexual and reproductive
health.”*

Treaty monitoring bodies have long recognized the need to use a substantive equality approach to ensure
gender equality and address structural discrimination in the context of reproductive rights. They have
called on States to ensure positive reproductive health outcomes, such as fulfilling unmet need for modern
contraceptives, lowering rates of maternal mortality, and reducing rates of adolescent pregnancy.*® They
have repeatedly condemned laws that restrict or prohibit health services primarily or exclusively needed
by women on the basis that they violate the rights to equality and non-discrimination.** The CEDAW
Committee has stated that “it is discriminatory for a State party to refuse to provide legally for the
performance of certain reproductive health services for women.”*

Several of the treaty monitoring bodies have regularly called on States to work to eradicate gender
stereotypes that underlie restrictive laws and undermine the realization of sexual and reproductive health,
noting that patriarchal attitudes, cultural stigma, and gender stereotypes about women as mothers and
caregivers, prejudices about sexual and reproductive health services, and taboos about sexuality outside of
marriage all contribute to the lack of access to reproductive health information, goods and services.*

To achieve substantive equality, States must reform discriminatory laws, policies, and practices; remove
all barriers that interfere with women’s access to comprehensive sexual and reproductive health services,
goods, education, and information;*” and implement temporary special measures. These measures should:
e Address discriminatory power structures.*®
e Recognize that women and men experience different kinds of rights violations due to
discriminatory social and cultural norms, including in the context of health,*® and that,
women may also face multiple and intersecting discrimination, based on multiple grounds,
including race, disability, age or other marginalized statuses.*
e Ensure equality of results.>

V. Informed Consent

Health care providers must always seek women’s informed consent to health care interventions; they may
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never substitute their beliefs about the best course of treatment for those of the women. In pregnancy-
related health care, such nonconsensual treatment is often justified on the basis of the purported interests
of the fetus but reinforces the stereotype that women are unable to make rational decisions and reduces
them to objects of intervention without agency.®? The CEDAW Committee has noted reports of
“interference with women’s reproductive health choices in hospitals, including the routine application of
medical interventions, reportedly often without the woman’s free, prior and informed consent or any
medical indication.”® Notably, the Working Group on Discrimination against Women in Law and in
Practice has recognized that “... unnecessary medicalization ...[has] functioned as [a] form[Jof social
control exercised by patriarchal establishments to preserve the gender roles of women.”>

Informed consent to medical care is fundamental in both human rights law and in ethics.>® Patients have
the right to receive accurate, evidence-based information and ask questions about
recommended treatments so that they can make informed and well-considered decisions about care. The
CESCR Committee has stated that a core obligation for states is to ensure “free, informed and responsible
decision-making, without coercion, discrimination or fear of violence, in relation to the sexual and
reproductive needs and behaviours of individuals.”®

As noted by the CEDAW Committee, informed consent is a process of ongoing communication and
interaction between patient and provider, and a signature alone is not indication of informed consent.%’
The provider should “be proactive in their provision of information. For consent to be valid, it must be
voluntary and informed. Consent of the patient is needed regardless of the procedure and consent can be
withdrawn at any time.”® It is a patient-centered approach.

The information provided should include complete information about the advantages and disadvantages,
health benefits, risks and alternatives to treatment and it should enable comparison of various options of
treatment. It should be high quality, accurate and provided in a manner and language that is
understandable, accessible and appropriate to the needs of the individual making the decision. It should
be “presented in a manner acceptable to the person consenting.”*®

“Educational level, physical or intellectual impairments and the age of the individual should be
considered in determining the manner in which counselling and information is provided; individual needs
and preferences should be respected. Persons with disabilities should be provided with all the necessary
support for making their decisions.”®® The CRPD Committee has called upon states to adopt effective
affirmative action measures “to provide women with disabilities access to the support they may require to
exercise their legal capacity . . . to give their free and informed consent and to take decisions about their
own lives.”® Further, the CRPD has made clear that, in guaranteeing the right to health, states “have an
obligation not to permit substitute decision-makers to provide consent on behalf of persons with
disabilities.”® “Extreme caution must be exercised, especially in the case of individuals who have limited
ways of being understood by others, to ensure that decisions that should be made using the process of
supported decision-making are not de facto substituted decisions.”

To guarantee the right to informed consent, the Special Rapporteur on the right to health has specifically
recommended that state authorities implement protective laws and policies, undertake relevant capacity-
building on informed consent and address implementation barriers at the community level.®* The Special
Rapporteur on health has further underscored that States should give special consideration to ensuring the
protection of vulnerable groups in fulfilling their obligation to safeguard informed consent as a critical
element of the right to health. Specifically: “To ensure non-discrimination, States must: (a) actively
identify and overcome structural sources of vulnerability and stigma and discrimination; and (b)
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subsequently develop and provide the tools and mechanisms necessary for the protection of vulnerable

groups.”®

V. The Impact of Systemic Racism and Intersectional Discrimination on Sexual and
Reproductive Health and Rights

Although this submission focuses on four key sexual and reproductive rights issues, it is critical to
contextualize these rights violations as forming part of a wider set of discriminatory laws, policies, and
practices faced by women, girls and other persons who can get pregnant globally. More broadly, these
abuses occur as part of a continuum of discrimination and violence against women in society in all areas
of economic, social and cultural rights, including housing and employment, but also in civil and political
rights, such as in the exercise of freedom of expression or association. This discrimination and abuse are
also experienced when seeking other forms of sexual and reproductive health care, including fertility
treatments, contraception, or in other sexual and reproductive health contexts. This continuum of
discrimination and abuse is often targeted against women and girls with intersectional identities.

Abortion

Globally, restrictive abortion laws and policies and other barriers to abortion care have served to push
abortion underground, increase rates of unsafe abortion, and delay access to essential and time-sensitive
health care.  These laws and polices disproportionately harm low-income and marginalized
communities—communities facing intersectional discrimination—and exacerbate social inequality.

In the United States, for example, abortion bans and restrictions are escalating,

disproportionately impacting Black, Indigenous, and other people of color (BIPOC) experiencing
intersectional discrimination.®” Abortion bans and medically unnecessary restrictions deprive, delay,
demean, stigmatize, and misinform people seeking abortion care while increasing health risks for patients.
These bans and restrictions also extend a violent legacy of state control over the reproductive lives of
BIPOC, in violation of their rights to autonomy, privacy, life, health, equality, and non-discrimination.®

The U.S. state of Texas recently enacted Senate Bill 8 (“S.B. 8”), which bans abortion as early as six
weeks of pregnancy and effectively makes abortion care unavailable beginning at this early stage of
pregnancy to anyone who cannot afford to travel out of state.®® Black, Indigenous, and Latina women in
Texas, who already face substantial barriers to accessing reproductive health care because of systemic
racism,’® struggle to overcome the tremendous financial and logistical hurdles of seeking care out of state
and may be forced to carry an unwanted pregnancy to term.” Black women and birthing people will
disproportionately suffer the gravest consequences of forced pregnancy under S.B. 8 in light of the
maternal mortality crisis in Texas and the significantly higher rates of maternal mortality and morbidity
Black women and birthing people experience compared to white women in the state.”

The United States Supreme Court is currently considering a case in which the state of Mississippi has
asked it to overturn nearly 50 years of precedent protecting the constitutional right to choose to terminate
a pregnancy before viability.” If the Court agrees with Mississippi, as it appears poised to do,’* BIPOC
and people working to make ends meet will be particularly devastated given that they already face
significant barriers to accessing health care due to systemic racism, implicit biases, and other forms of
discrimination.”

Human Rights Standards
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Treaty monitoring bodies have long recognized the connection between restrictive abortion laws, high
rates of unsafe abortion, and maternal mortality”® and found that restrictive abortion laws violate a range
of human rights, including the rights to health, life, privacy, freedom from gender discrimination or
gender stereotyping, and freedom from ill-treatment.”” In General Comment No. 36 on the right to life,
the Human Rights Committee has reaffirmed that States have a duty to ensure that women and girls do
not have to undertake unsafe abortions as part of preventing foreseeable threats to the right to life.”
Moreover, the CEDAW Committee has found that criminalization of abortion, denial or delay of safe
abortion and post-abortion care, and forced continuation of pregnancy are forms of gender discrimination
and gender-based violence.™

Treaty monitoring bodies recognize that abortion must be decriminalized, legalized at a minimum on
certain grounds, and services must be available, accessible, affordable, acceptable, and of good quality
and that any regulation of abortion must not force women and girls to undergo unsafe abortion.?’ The
Human Rights Committee indicated that States must provide safe, legal and effective access to abortion,
inter alia, “when carrying a pregnancy to term would cause the pregnant woman or girl substantial pain or
suffering.8! Treaty monitoring bodies recommend that States should liberalize their abortion laws to
improve access and remove legal, financial, and practical barriers that deny effective access by women
and girls to safe and legal abortion, including medically unnecessary barriers to abortion and third-party
authorization requirements.®?

In outlining states’ core obligations to ensure the satisfaction of minimum essential levels of the right to
sexual and reproductive health, the CESCR Committee notes that states “should be guided by . . . the
most current international guidelines established by United Nations agencies, in particular WHO.# In its
most recent Abortion Care Guideline, the World Health Organization (WHO) also recommends the full
decriminalization of abortion® and against laws and other regulations that restrict abortion by grounds.
The WHO recommends that abortion be available on the request of the woman, girl or other pregnant
person.®® It further recommends against gestational age limits,® mandatory waiting periods for abortion®
and third-party authorization.®

The WHO provides public health evidence to support its law and policy recommendations and
consistently refers to discrimination, including based on race and ethnicity, as playing a part in hindering
access to abortion services. For example, their guidance notes: “The evidence . . . indicates that
mandatory waiting periods increase the cost of abortion and they may make abortion unattainable,
resulting in the continuation of pregnancy against the wishes of the abortion seeker, especially among
women with fewer resources, adolescents, younger women, those from racial or ethnic minorities and
those who need to travel further for an abortion.”® Similarly, the WHO found that evidence showed that
third-party authorization requirements delayed access to abortion for minors, with a disproportionate
impact on “minors from ethnic minorities or of lower socioeconomic status.”%

Maternal Health and Obstetric Violence

Women experience a wide range of rights violations when seeking maternal health care. In 2015, in a
statement on disrespect and abuse during facility-based childbirth, the WHO condemned “outright
physical abuse, profound humiliation and verbal abuse, coercive or unconsented medical procedures
(including sterilization), lack of confidentiality, failure to get fully informed consent, refusal to give pain
medication, gross violations of privacy, refusal of admission to health facilities, neglecting women during
childbirth to suffer life-threatening, avoidable complications, and detention of women and their newborns
in facilities after childbirth due to an inability to pay.”%
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Discrimination in these contexts is often aimed at women with intersectional identities, including those of
African descent or from ethnic minorities, refugees, migrants and women of lower socioeconomic status.
For example, in some settings, women from marginalized groups, such as migrants and refugees, may be
“expected to pay higher rates for services or to pay bribes” in order to receive care.®? Particularly harmful
restrictions and obstacles confront undocumented migrant women in Europe, as legal and policy
exclusions or financial and practical barriers severely curtail these women’s ability to access affordable
maternal health care throughout pregnancy.®®

Some maternity hospitals have adopted discriminatory practices of segregating women within the facility
based on race or ethnicity. For example, Roma women in Slovakia are placed in “Roma-only” rooms in
maternity hospitals. These designated rooms are often over-crowded, with more beds than the “non-
Roma” rooms; rather than use vacant beds in other rooms, the hospital may force Roma women to sleep
two to a bed or place a Roma woman’s bed in the hallway.**

In the U.S., black and indigenous women face a maternal health crisis, with significantly higher rates of
maternal mortality® and pregnancy complications® than white women. In hospital settings, where most
Black women in the United States give birth, racism and sexism facilitate mistreatment and abuse. Black
women report being ignored, disrespected, coerced, threatened, and denied information and the
opportunity to give or refuse consent to medical interventions.®” Evidence shows that repeated exposure to
racism, including interpersonal racism in medical settings, has a physiological “weathering” effect that
harms Black women and birthing people’s health and contributes to adverse birth outcomes.*

In addition, government laws, policies, and practices that seek to control Black people’s bodies and
reproductive lives infringe on their human rights to decide whether and when to have children and to raise
the children they do have in safe, supportive environments.*® Pregnant people in states across the country
have been subjected to criminal prosecution or other punitive legal systems because of their pregnancy or
an outcome of their pregnancy.’® This punishment disproportionately affects BIPOC and immigrant
women, especially those living in poverty. Despite Constitutional legal protections for reproductive
autonomy and decision-making, state and local law enforcement officers and agencies misuse laws to
criminalize and arrest pregnant people for pregnancy loss,* for having or seeking an abortion,**? and for
any conduct believed to have posed a risk to a fetus.’°®> Government child welfare agencies play a similar
role, using the civil legal system to punish women for creating a perceived risk to a fetus by forcibly
separating them from their newborn and any existing children. As medical and public health experts have
cautioned,* the threat of criminal or civil punishment harms the health of pregnant people by eroding
trust in the medical system and deterring them from care when they most need it. This only compounds
the existing health risks faced by Black and Indigenous birthing people.

In Peru, indigenous women have historically experienced serious violations of their sexual and
reproductive rights, including being subjected to obstetric violence during childbirth. The case of Eulogia
and her son, Sergio, is one such example. When Eulogia,’® a campesino woman descendant from the
original Quechua people of Peru, went into labor, instead of respecting her decision to have a homebirth
(as she had done with her other five children), she was forced by local health authorities to go to a health
center, under the threat of both a monetary fine and the withholding of the birth certificate of her child.
Once at the health center, Eulogia was not provided with assistance in her language, Quechua, and she
was violently and physically forced by a nurse to give birth in a horizontal position against her ancestral
customs. During this struggle, Sergio, her son, was born and his head hit the ground. In the immediate
aftermath, Eulogia was not only denied information regarding her son’s health status but was also forced



CENTER Jor
REPRODUCTIVE
RIGHTS

to shower with cold water against her own will and against her people’s cosmovision that considers cold
water as a wound to the body that has just given birth. As a result of the injury Sergio suffered at birth, he
had multiple severe health problems and ultimately died at the age of 12.1%

Eulogia’s case reveals a system of institutionalized gender-based violence that perpetuates discriminatory
stereotypes against indigenous peoples—in particular, indigenous women, and campesino, Quechua-
speaking and poor women. Fueled by negative stereotypes about indigenous customs regarding
pregnancy, childbirth and postpartum as “backward” and “ignorant,”2%’ this violence also illustrates the
impact of intersectional discrimination on the provision of care during childbirth.%®

Human Rights Standards

In 2014, noting that “a growing body of research on women’s experiences during pregnancy, and
particularly childbirth, paints a disturbing picture,” the WHO issued a statement on the prevention and
elimination of disrespect and abuse during facility-based childbirth. In its Statement, endorsed by over 90
civil society and health professional organizations, the WHO highlighted that: “Such treatment not only
violates the rights of women to respectful care, but can also threaten their rights to life, health, bodily
integrity, and freedom from discrimination. This statement calls for greater action, dialogue, research and
advocacy on this important public health and human rights issue.”%

Treaty monitoring bodies have developed strong human rights standards on women’s right to maternal
health care, framing this right within the rights to life, health, equality and non- discrimination, and
freedom from ill-treatment. The right to maternal health care encompasses a woman’s right to the full
range of services in connection with pregnancy and the postnatal period and the ability to access these
services free from discrimination, coercion, and violence.!° In General Recommendation No. 24, the
CEDAW Committee recommended that States should “require all health services to be consistent with the
human rights of women, including the rights to autonomy, privacy, confidentiality, informed consent and
choice.”!!

States must guarantee all women available, accessible, acceptable, and good quality maternal health
services.®? As the Special Rapporteur on health has noted, this entails services that are “sensitive to
gender and to the rights and cultures of minorities and indigenous peoples” and “may require addressing
discriminatory laws, polices, practices and gender inequalities that prevent women and adolescents from
seeking good quality services.”'™® Furthermore, treaty monitoring bodies have found that social and other
determinants of health must be addressed in order for women to be able to seek and access the maternal
health services they need.!** In General Comment No. 36 the Human Rights Committee affirmed that
preventable maternal deaths are a violation of the right to life and recommended that States should
develop strategic plans and campaigns for improving access to treatments designed to reduce maternal
mortality, as part of advancing the enjoyment of the right to life.!

Treaty monitoring bodies have specifically recognized that intersectional discrimination can hinder
women’s access to maternal health services and have recommended that States put a particular focus on
the maternal health needs of women from marginalized groups, including adolescents, poor women,
minority women, rural women, migrant women, and women with disabilities. This requires the collection
of disaggregated data on maternal mortality.!*

In the first decision by a treaty monitoring body on maternal mortality, Alyne da Silva Pimentel v. Brazil,
the CEDAW Committee found that Brazil had discriminated against Alyne, an Afro-Brazilian woman

10
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who died from obstetric complications after being denied quality maternal health care in both private and
public health care facilities. The Committee recognized that Alyne experienced discrimination on the
basis of her sex, her status as a woman of African descent and her socioeconomic background.**’

The Special Rapporteur on violence against women has also recognized the ‘“aggravating negative
impact” of intersectional discrimination in maternal health care, noting, among other examples, the
discriminatory practice of segregating women within maternal health facilities based on race or ethnicity,
and stating that “appropriate legal and policy responses are needed in this regard.”*

Forced Sterilization

The forced or coerced sterilization of women is a global phenomenon that disproportionately impacts
certain subgroups of women, including indigenous peoples!® and ethnic or racial minorities. As the 2014
UN interagency statement on forced sterilization underscores, “these discriminatory practices are often
founded on wrongful stereotyping based on gender, race and ethnicity.”%

Health care providers may sterilize women without their informed consent because of harmful and
discriminatory beliefs that they are not “worthy” of procreation, they are incapable of making responsible
decisions regarding contraception, they are not fit to be ‘good mothers,” or that their offspring are not
desirable.’?! This is particularly the case in instances in which harmful gender stereotypes intersect with
stereotypes about race, ethnicity, indigeneity, socioeconomic status, migrant status, health status,
disability or any other status.

Under these circumstances, health care providers substitute their own views and beliefs about their
patient’s procreation, rather than securing the patient’s informed consent to the procedure. The UN
Special Rapporteur on Torture has noted the paternalistic assumptions underlying this practice: “the
administration of non-consensual medication or involuntary sterilization is often claimed as being a
necessary treatment for the so-called best interest of the person concerned.”'?? He references the
International Federation of Gynecology and Obstetrics ethical guidelines, which note that “sterilization
for the prevention of future pregnancy cannot be ethically justified on grounds of medical emergency.
Even if a future pregnancy may endanger a woman'’s life or health, she must be given the time she needs
to consider her choice. Her informed decision must be respected, even if it is considered liable to be
harmful to her health.”*%

Although the widespread and systematic practice of forced and coercive sterilization of Roma women in
several central and eastern European countries is a well-documented past practice and has been the
subject of repeated condemnation, accountability has been limited. A small number of individual women
have obtained compensation following arduous litigation over many years; however, most Roma women
who were forcibly sterilized have been unable to obtain redress.*?

Human Rights Standards
Forced reproductive health procedures, including forced or coerced sterilization, are violations of
women’s rights to health-related decision-making and informed consent.!® Human rights bodies and

experts, including this Committee, have repeatedly emphasized the need to obtain informed consent for
sterilization procedures.?®
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Women from marginalized groups are subjected to forced or coerced sterilization, which the treaty
monitoring bodies have found violates their right to be free from torture or ill-treatment.’?’ The CERD
Committee has noted that “certain forms of racial discrimination may be directed towards women
specifically because of their gender, such as . . . the coerced sterilization of indigenous women.”*?® In
A.S. v. Hungary, the CEDAW Committee found that the sterilization of A.S., a Hungarian woman of
Roma origin, without her full and truly informed consent was a violation of her rights to health
information, maternal health care and to decide freely and responsibly on the number and spacing of her
children.1?®

The CEDAW Committee has identified forced sterilization as a form of gender-based violence!® and has
called for complaints about forced sterilization to be duly investigated and for the provision of remedies
and redress that are “adequate, effective, promptly granted, holistic and proportionate to the gravity of the
harm suffered.”*3!

Sexual and Reproductive Health in Conflict and Humanitarian Settings

This Committee and the CEDAW Committee have recognized that women experience intersectional
discrimination and violence, especially sexual violence, in conflict and post-conflict settings, and that
these violations disproportionately impact women and girls from particular racial or ethnic groups,** as
well “internally displaced and refugee women; women’s human rights defenders; women belonging to
diverse caste, ethnic, national, religious or other minorities or identities who are often attacked as
symbolic representatives of their community.”*** Women and girls in conflict are also subjected to a
range of other sexual and reproductive rights violations, from “forced marriage, forced prostitution and
forced impregnation to forced termination of pregnancy and sterilization.”*3*

Conflict also disrupts access to health services, including essential sexual and reproductive health
services, leaving women and girls “at a greater risk of unplanned pregnancy, severe sexual and
reproductive injuries and contracting sexually transmitted infections, including HIV and AIDS, as a result
of conflict-related sexual violence.”**® This lack of access to essential health care has a disproportionate
impact on already vulnerable populations. As the Special Rapporteur on health has underscored:
“Conflict may aggravate women’s vulnerability to ill-health, discrimination and gender-based violence.
Women often experience higher incidence of poor health outcomes in conflict owing to their physical and
reproductive needs during pregnancy and childbirth. . . . Women in conflict situations are more likely to
turn to unsafe abortion services when facing an unplanned pregnancy.”**

States fail to prioritize sexual and reproductive health services in their responses to conflict, as they “are
typically not considered essential or urgent.”*¥ This leaves migrant, refugee and internally displaced
women without critical support and health care. As the Working Group on Discrimination against
Women and Girls has found: “In some destination countries, migrant women have been put in detention
centres, denied basic reproductive health goods and services and subjected to non-consensual and
medically unnecessary reproductive health procedures.”*3

Human Rights Standards

Human rights law and international humanitarian law are complementary and mutually reinforcing, and
States must therefore respect, protect, and fulfill sexual and reproductive health and rights during conflict
and humanitarian emergencies, including ensuring access to services for women and girls who are
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survivors of gender-based violence.'*® Treaty monitoring bodies have developed extensive guidance for
States which reinforce and complement State’s humanitarian legal obligations.

In conflict-affected settings, the CEDAW Committee has called on States to:

e Ensure access to maternal health services, including antenatal care, skilled delivery services,
prevention of vertical transmission, and emergency obstetric care.4

e Give priority to the provision of sexual and reproductive health services, including safe
abortion services, noting with concern the effects of armed conflict on sexual and
reproductive health and maternal mortality.'#*

e “Address the specific risks and particular needs of different groups of internally displaced and
refugee women, subjected to multiple and intersecting forms of discrimination, including
women with disabilities, older women, girls, widows, women who head households, pregnant
women, women living with HIV/AIDS, rural women, indigenous women, women belonging
to ethnic, national, sexual or religious minorities, and women human rights defenders.”#?

The CEDAW and CESCR Committees have noted that refugees, stateless persons, asylum seekers and
undocumented migrants are in a situation of vulnerability due to their legal status, which requires the
State to take additional steps to ensure their access to affordable and quality sexual and reproductive
information, goods, and healthcare.’*

VI. Monitoring and Accountability to Address Intersectional Discrimination in Health

Human rights obligations include ensuring accountability for sexual and reproductive rights violations,
which in turn, helps guide States in meeting their human rights commitments and provides an opportunity
to improve laws, policies and practices.’** Key to ensuring accountability are strong mechanisms for
budgeting, monitoring and evaluation and ensuring the participation of affected communities in the
development of policies and programs. Financial and budgetary allocation is critical to the realization of
rights and ensuring accountability.4°

A human rights-based approach also requires establishing accountability mechanisms to ensure redress
for victims of mistreatment and violence, including financial compensation, acknowledgement of
wrongdoing and a formal apology, and guarantees of non-repetition.}#® Institutional and health system
accountability requires that complaint procedures be instituted in all health care facilities, including
appeals procedures, and maternal death reviews or audits “be conducted routinely in order that lessons
may be learned at all levels of the health system” in order to “prevent future maternal deaths.”'*’ States
must strengthen health systems by using both quantitative and qualitative indicators to monitor health
outcomes, including the collection of disaggregated data and qualitative experiences of women receiving
reproductive health care, particularly women belonging to marginalized and vulnerable groups, including
indigenous women, women of African descent, Dalit women, Roma women, and refugee and migrant
women, among others.

In all efforts at prevention, monitoring and redress, states and health care facilities must ensure that
women are active and informed participants in accounting for their experiences and redesigning systems
to ensure accountability.’*® These efforts must be inclusive of the voices of women who have
experienced multiple, intersecting forms of discrimination.

VII. Recommendations
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We respectfully suggest that the Special Rapporteur’s report on racism and the right to health include
clear and specific language and recommendations that:

e Affirm that:

o States have an obligation to guarantee access to comprehensive sexual and reproductive
health services, including maternal health care, abortion services, access to contraceptives
and care for survivors of sexual violence, including in humanitarian settings.

o States must also guarantee the underlying determinants of sexual and reproductive health,
including the right to health information and to comprehensive sexuality education.

o Sexual and reproductive right encompasse the right to free and fully informed consent to
treatment.

e Provide a clear and comprehensive definition of intersectional discrimination, as distinct from
multiple and intersecting forms of discrimination.

e Recognize that structural racism creates significant barriers to the enjoyment and realization of
sexual and reproductive rights and that women and girls with intersecting identities—including
racial or ethnic minorities, Roma, indigenous or migrant women, living in rural areas or
socioeconomically disadvantaged or in adolescence—suffer disproportionately and in cumulative
ways the consequences of all forms of violence and discrimination, in particular sexual violence,
reproductive violence, and lack of access to sexual and reproductive health services.

e Clarify standards and state obligations with respect to intersectional discrimination and the right
to sexual and reproductive health and note that they may require special measures. These
obligations include:

o The adoption of legislation and polices targeted at addressing the prejudices and
discriminatory stereotypes upon which various forms of intersecting discrimination are
based. States must legally recognize and prohibit intersectional discrimination.

o Disaggregated data collection. States must compile data, disaggregated by dimensions of
inequality, such as sex, gender, race, ethnicity, caste, ability, age, immigration status,
nationality, geography and wealth, on the accessibility, availability and quality of sexual
and reproductive health services, including in humanitarian settings. Ensure that data
collection respects privacy in accordance with international standards of data protection
and is done in a sensitive manner and in close consultation with the affected groups.

o The commitment of resources to address the intersecting forms of discrimination that
contribute to reproductive health disparities and the specific risks faced by indigenous,
ethnic and other minority, migrant, refugee and displaced women and girls and persons
who can get pregnant, among others.

o Consultation with and the active participation of people from marginalized communities,
including indigenous and ethnic and racial minority and refugee women and girls and
other persons who can get pregnant, in the development of culturally sensitive laws,
policies and programs, including the creation of monitoring and accountability
mechanisms.

o Targeted monitoring and accountability measures, including the provision of effective
remedies that explicitly recognize and address intersectional discrimination in the context
of sexual and reproductive health.

e Explicitly require that states, in their periodic reports, report on the intersectional discrimination
and compounded stereotypes experienced by subgroups of women that undermine the realization
of the right to sexual and reproductive health. Grounds of discrimination may include
discrimination based on gender and ethnic, indigenous, national or social origin, race, refugee,
migrant or asylum status; as well as other possible grounds, including age, disability, sexual
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orientation, gender identity, political or other opinion and religion, among others. This list is
non-exhaustive.

e Affirm, in line with other treaty monitoring bodies and the WHO’s 2022 abortion guidance
(noting that the CESCR Committee has required states to be guided by the “most current
international guidelines” from the WHO'¥), that states have an obligation to decriminalize
abortion and call on states to guarantee access to abortion without restrictions as to reason,
emphasizing how all restrictions on access to abortion disproportionately impact
individuals facing racial and intersectional discrimination.

e Recommend that states record and monitor health outcomes related to abortion laws and policies
and report them to the Committee in their periodic reports.

e Call on states to take targeted steps to reduce maternal mortality and morbidity rates and to
address any persistent racial, ethnic or other intersectional discrimination in maternal health care
and maternal health outcomes. Require states to include disaggregated data on maternal mortality
in their periodic reports.

e Affirm that forced sterilization is a violation of the right to health, among other rights, and
recognize that this practice disproportionately impacts women facing racial and intersectional
discrimination, including Roma women and indigenous women. Call upon states to guarantee
accountability for these violations and underscore their obligation to ensure the active
participation of victims in the creation of accountability and monitoring mechanisms.

o Affirm the sexual and reproductive health rights of women and girls and other persons who can
get pregnant as essential in conflict and post-conflict settings. Note the disproportionate impact
of conflict, and the corresponding lack of access to sexual and reproductive health services, on
women facing intersectional discrimination.

e Clarify that state obligations on the right to health require monitoring and accountability
measures for sexual and reproductive health violations, including measures specifically targeting
intersectional discrimination. States must:

o Strengthen mechanisms for reporting, monitoring and evaluation of sexual and
reproductive health care in public and private healthcare facilities. This requires
systematic tracking and evaluation.

o Create and strengthen and fund accountability mechanisms to foster the accountability of
multiple actors at various levels, within health care settings as well as within the justice
system, including, but not limited to, mechanisms of professional accountability;
institutional accountability; health system accountability; private actor accountability;
and donor accountability.

o Guarantee full and fair investigations into allegations of sexual and reproductive rights
violations.

o Ensure that victims of rights violations are provided targeted remedies, which
acknowledge and address any intersectional discrimination, that may take the form of
restitution, compensation, satisfaction or guarantees of non-repetition, by both state and
non-state actors.

o Adopt an intercultural and participatory approach to sexual and reproductive health to
ensure that indigenous and ethnic and other minority women and girls are actively
involved in shaping and implementing the sexual and reproductive health programs
offered to them, including through their own institutions and communities.
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! The Convention defines racial discrimination as “any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin.” Article 1.1 of the Convention. Through General Recommendations,
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migrants, refugees, asylum-seekers, undocumented non-citizens and “persons who cannot establish the nationality of
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further clarified that “discrimination based on ‘descent’ includes discrimination against members of communities
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impair their equal enjoyment of human rights.” See General Recommendation No. 23 (The rights of indigenous
peoples), 1997, para. 1, available at:
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7
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Lang=en; General Recommendation No. 30 (Discrimination against non-citizens), 2005, Preamble, available at:
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502&Lang=en; General Recommendation No. 29 on Article 1, paragraph 1, of the Convention (Descent), 2002,
Preamble, available at:
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7
501&L ang=en.
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hierarchies that prohibit or further compromise certain women’s ability to enjoy

universal human rights. This approach also reveals critical aspects of intra-gender discrimination and inequality,
which up until now have been invisible in efforts to treat all women homogenously in the responses to violence.”)

3 Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, University of Chicago Legal Forum, Vol.
1989: Iss.1, Article 8 (1989), available at
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf.

41d. at 139.

5 CRPD Committee, GC No. 3, para. 4c.

& CRPD Committee, GC No. 3, para. 5.

" CRPD Committee, GC No. 3, para. 16 (emphasis added).

8 CRPD Committee, GC No. 3, para. 4c.

® SR VAW 2011 report, paras. 42-43, 49.

10 Crenshaw at 140.

11 CESCR Committee, GC 20, para. 27.
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improve the position of women should be clarified.”).
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