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Inequitable access to COVID-19 vaccines and other healthcare technologies  as a human rights problem
COVID-19 has so far claimed over 6 million lives and generated enormous compounding crises in terms of standards of living, gender justice, care work, access to education, and many other intersecting areas of society. A devastating pandemic by any measure, it is the inequitable social distribution of the COVID-19 virus’ myriad and often preventable harms that may become its deepest legacy. Left unremedied, these injustices will continue to reverberate and set a dire precedent for all global crises.
A human rights-based global response to COVID-19 continues to be vital as the pandemic persists and as new public health emergencies arise. Such a response requires that the global community take all necessary steps to ensure just access to life-sustaining healthcare and to comprehensively remedy those most harmed by the human rights violations arising from the pandemic over the past 2.5 years. These steps include accountability, reparations, and measures to ensure non-repetition. Corporate capture-driven intellectual property impediments to equitable access to healthcare are long standing systemic ills, as demonstrated recently in relation to HIV/AIDS. Left untouched, global economic policies undermining public healthcare, or gutting it through debt and austerity, will doubtlessly continue to violate human rights. A human rights reckoning with the pandemic must be commensurate with the scale of suffering, endured disproportionately by those at intersecting lines of structural discrimination based on race, gender, class, ethnicity, disability, and colonial pasts, among others. To fall short would be to condone States’ vast failures to comply with the human rights to equality, life, health, personal integrity, enjoyment of the benefits of scientific progress and their duties of international cooperation and solidarity.
The United Nations (UN) Human Rights Council Resolution 49/25 concerns an issue at the heart of these failures: “equitable, affordable, timely and universal access for all countries to vaccines,” the devastating absence of which has been termed “vaccine apartheid” by the heads of UN AIDS and the World Health Organisation (WHO), and the UN Special Rapporteur on Racism, among others. Vaccination is central not only for its vital role in preventing the worst of the pandemic—from deaths to lockdowns—but also for its profoundly unfair distribution. Many shots developed with substantial public subsidies have been indefensibly tightly controlled by private business and hoarded by the richest States, who resisted meaningful efforts to temporarily waive intellectual property rights on the most effective vaccines to help decentralize and democratize supply.
As COVID-19 vaccine inequities grew, international human rights bodies gradually called on States and businesses to realize their human rights duties, including the statements of the UN Committee on Economic, Social and Cultural Rights, numerous Special Procedures mandate holders, and the Committee on the Elimination of Racial Discrimination (CERD), among others. The pronouncements—many responding to a slew (see annex) of civil society human rights complaints—applied legal standards relating to corporate accountability, extra-territorial obligations, substantive inequality, structural discrimination, and other elements, and strongly upheld vaccine justice as a human rights imperative. These statements stand in stark juxtaposition to rich States’ vastly insufficient measures—such as the patents- and vaccines-only measure tardily adopted at the World Trade Organisation in June 2022—and corporate intellectual property holders’ inadequate and precarious voluntary pledges.
It did not have to be this way. Alternatives to massive vaccine inequities were proposed and available from the beginning of the pandemic. Civil society calls for international cooperation and unencumbered intellectual exchanges to fight the pandemic existed early on, as did international frameworks for cooperation, such as the Covid-19 Technology Access Pool (C-TAP) established in a collaboration between the WHO and Costa Rica, among others, to realize a spirit of open science and the then-common calls for vaccines to be treated as global public goods. Indeed, access to medicines experts identified over 100 firms that had the ability to add to COVID vaccine supply based in regions throughout the world if only they had been allowed access to the restricted inputs and legal rights to do so. Through regulation, intellectual property waivers and technology transfer, rich States could have made these alternatives an effective reality, compelling compliance from intellectual property holders whose home bases they contain. In practice, neither businesses, nor those States, meaningfully participated in these endeavors (or did so very belatedly). 
We maintain that states, who also harbor the headquarters of some of the major COVID-19 vaccine and therapeutics producers, should be held accountable for the violations of their extraterritorial obligations and ordered to remedy these. The extraterritorial nature of the problems described in this request usually lead to protection gaps that international human rights mechanisms should pay special attention to, using all of their available tools to address. According to the Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights, these gaps have become more severe in the context of globalization, in particular the ineffective application of human rights law to investment and trade laws, policies and disputes and the lack of human rights regulation and accountability of transnational corporations. In that regard, the Principles recommend that States assume extraterritorial obligations to regulate globalization and ensure universal protection of all peoples and groups.
The disproportionate impact of the pandemic on racialized communities
In August 2020, CERD stated that, all over the globe, persons belonging to minorities and marginalized groups are more vulnerable to the pandemic due to a greater exposure to the virus because of often inadequate or particular living conditions (crowded urban settlements or remote communities), limited or no access to clean water and sanitation facilities, limited or no access to healthcare, medication, medical services, social security and social services which as a result can lead to higher rates of infection and mortality. Groups that are subject to racial discrimination are furthermore disproportionately affected by the overall negative impact of the COVID-19 pandemic on health services in general, with health issues not directly related to the COVID-19 disease being left unattended. The Committee also stated that the pandemic exposes and further deepens structural inequalities affecting vulnerable groups protected under the Convention, based on entrenched structures and practices of discrimination and exclusion.
On 28 March 2022, a consortium of organizations from the global north and global south working  collaboratively for human rights, including those preparing this report, submitted a petition (updated from the original submitted on 25 October 2021) through the Early Warning and Urgent Action procedure of CERD. The petition (see annex) cited evidence that the impact of the coronavirus pandemic has been disproportionately greater on racialized communities, including Afro-descendant people, Indigenous  Peoples, migrant workers, and women in their diversity, among others. 
In view of this, we petitioned CERD to act urgently in advance of the June 2022 WTO Ministerial Conference to ensure that Germany, Switzerland, the United Kingdom and the United States comply with their obligations under the treaty to eliminate racial discrimination in its direct and indirect forms, and ask that they immediately support, implement, and enforce the Trade-Related Intellectual Property Rights Agreement (TRIPS) waiver at the World Trade Organization, and mandate  corresponding technology and knowledge transfers enabling urgent diversification  of production/supply, and thus, greater access. 
On 29 April 2022, the CERD issued a Statement on the basis of our petition, acknowledging the lack of equitable and non-discriminatory access to COVID-19 vaccines and other healthcare technologies, and highlighting the disproportionate impact of the pandemic the groups protected by the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) in terms of higher levels of morbidity and mortality, due to a pattern of unequal distribution of vaccines and COVID-19 technologies within and between countries that replicates slavery and colonial-era racial hierarchies. The CERD also reminded Germany, Switzerland, the United Kingdom, and the United States of their obligations under the ICERD to prevent racial discrimination “whether by purpose or effect” both within their borders and extraterritorially, and called on them to support a comprehensive TRIPS waiver on COVID-19 healthcare technologies.
Disproportionate impact of the pandemic on women 
The behavior of most of the high income countries named above and corporations headquartered within its borders resulted in the prolongation of the pandemic and the disproportionate impact it had and continues to have on the human rights of women. In this section we provide examples of how the pandemic and its prolongation due to the lack of vaccines impacted disproportionately on women worldwide:
According to a Lancet report, only 48% and 36% of 199 countries reported sex-disaggregated data on COVID-19 cases and deaths. Consequently, the full extent of the impact of COVID-19 on women has not been accurately measured. However, several preliminary studies have found evidence that women in their diversity have been disproportionately impacted by COVID-19. A study by UN women conducted in the Asia Pacific region found that even though men were more likely to die from COVID-19, women were receiving less information on how to prevent COVID-19, their emotional and mental health was disproportionately affected and, in some countries, women are facing more challenges in accessing medical care. Additionally, women are the majority of frontline health workers: they represent 70% of the global healthcare workforce while holding just 25% of the senior roles in the profession. They usually have lower-status roles, many of which are underpaid or unpaid.
Maternal and newborn health-care services have become less available, inaccessible or unaffordable for millions of women globally as a result of restrictions on movement. According to a survey carried out by the WHO across 105 countries, 68 per cent experienced disruptions in family planning services, as a result of the COVID-19 pandemic. Worldwide it is estimated that twelve million women lost access to contraception, leading to 1.4 million unintended pregnancies.  In Africa, a recent UN Women/UNFPA report analyzed the impact of COVID on women in the Eastern and Southern Africa region. This report showed that  maternal deaths have almost doubled (96% increase) in Kenya, 28% in Botswana and 18% in Mozambique. 
Evidence suggests that women suffered more from the economic crisis associated with the pandemic. While women make up 39 percent of global employment they account for 54% of overall job losses during the pandemic. According to the International Labour Organisation (ILO) and the Economic Commission for Latin America and the Caribbean (ECLAC), the impact of measures to limit spread of the virus will be higher in highly feminized sectors such as commerce, manufacturing industries, tourism and domestic service.
Women continue to have their workload augmented as they have to take on the care for the children who are not in school, care for the health of members of the family for whom they work and increased standards of hygiene to prevent contagion. According to a survey carried out in 17 countries, 48% of female respondents declare their “time doing household work has increased” against 38% of men. 
Education is another area where COVID-19 has had a disproportionate impact on women. First, women make the majority of education workers worldwide. They had to respond to new forms of education without the possibility of training  or the technological resources to adapt their work to the demands of distance education. According to a study by the United Nations Education, Scientific and Cultural Organization (UNESCO), girls were more at risk than boys to see a disruption in their learning due to taking over additional responsibilities in their homes or lack of connectivity. 
The pandemic has also contributed to a “shadow pandemic of violence against women”. A report shows an undeniable increase in gender-based violence during the COVID-19 pandemic through analysis of the number of calls made by survivors to domestic violence hotlines in ten countries during the first months of lockdown. There are other preliminary reports of this phenomenon in Latin America and Asia and the Pacific. 
Recommendations
We ask the Office of the High Commissioner for Human Rights (OHCHR) to draw attention to:
- States’ conduct leading to structural discrimination in COVID-19 diagnostics, vaccine and treatments manufacturing, access, availability and distribution, emphasizing the long-term harm to the quest to eliminating discrimination against historically discriminated groups protected by international law.
- Recommend States to refrain from making laws and policies which directly or indirectly result in the denial of the rights of the previously mentioned groups, including extraterritorially. This means that they must refrain from supporting policies that restrict access to vaccines, medical products and treatments needed to respond to COVID-19.
- Request States to protect the human rights of all people by urgently engaging in a constructive negotiation of the comprehensive TRIPS waiver originally requested by India and South Africa (revised in May 2021) - including as to treatments and diagnostics, which are crucial to the management of the pandemic - and mandating corresponding technology and knowledge transfers enabling diversification of production facilities and supply and the scaling up of production.
- Encourage States to build a multi-stakeholder process - open to civil society but closed to direct and indirect business lobbyists - held in a forum more specialized towards matters of public health - outside of commercially-oriented forums like the World Trade Organization which give a structural advantage to higher income countries and to corporate capture. As States negotiate a new Pandemic Treaty, they must avoid replicating the mistakes of this pandemic and ensure a human rights-based response. This includes an automatic TRIPS waiver on life-saving technologies once a pandemic is declared, and more robust involvement of public health institutions and civil society in designing the global response. 
