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As we describe below, the main difference between Israel’s 2000 restrictions on the movement of people and goods and those it implemented in 2005 was primarily based on the changes to Gaza’s legal status as defined by Israel. Following the 2005 disengagement plan, Israel tightened the restrictions significantly, and two years later, after Hamas took over the Gaza Strip, it decided to impose economic sanctions on Gaza and further limit the movement of people. Our outline of the changes in Israel’s legal position is based on the Knesset’s legislation, the views of the Attorney General, Supreme Court rulings and Israeli policies on the ground during the relevant period and does not include our or any other analysis of the errors informing Israel’s interpretation of the relevant international legal provisions and the illegality of Israel's measures.
 
After the eruption of the second Intifada on 29 September 2000, Israel changed its policy towards the Gaza Strip. It imposed sweeping restrictions on all the oPt, with more severe limitations placed on the movement of people and goods from Gaza. Restrictions were not only based on individual security background checks, but also restricted movement based on demographic characteristics such as age and gender. While sporadic closures were placed on Gaza from 1991, post-2000 the closure became the new normal, with the implementation of a complete or “hermetic closure” during certain periods.
 
As B’tselem noted in its 2001 report, “from time to time, Israel decides on maximum enforcement of the general closure by means of what is referred to as a comprehensive, or hermetic, closure. The result is the prohibition on entry of Palestinians into Israel, no issuance of entry permits, and revocation of the permits previously issued, for whatever purpose… During comprehensive closures, the authorities severely restrict movement of goods between Israel and the Occupied Territories in both directions, and between the Gaza Strip and the West Bank, and vice versa.”
 
Israel still, however, considered Gaza to be an occupied territory, like the West Bank, and claimed that the measures it imposed were based on security considerations and the attempt to prevent Palestinian attacks against Israel. Israel routinely closed crossings, including Karni crossing, the commercial lifeline for Gaza at the time, following attacks but also as a preemptive preventive means before, for example, the Jewish high holidays. During this period, Israel would also impose “internal” restrictions on movement inside the West Bank and Gaza Strip for specific periods of time. 
 
After Israel implemented the disengagement plan, it characterized Gaza as a “foreign entity,” claiming the occupation had ended and that Israel holds no further obligations towards its Palestinian residents. Accordingly, it amended some of its laws. The Entry to Israel Order (Exemption of Gaza Strip Residents)-2005, authorized the Interior Ministry, instead of the army, to issue permits to Gaza’s residents to enter Israel. The Entry to Israel Order (Border Station)(Amendment)-2005, treated crossings from Gaza into Israel as international border crossings. Israel reiterated this position in its responses before the Supreme Court, claiming that “since the time of the annulment of the military government in Gaza, there is no vested right to passage, and that it is a foreign policy issue.” 
 
For example, in response to a 2004 petition challenging Israel’s refusal to allow students from Gaza to study in the West Bank (for a degree in occupational therapy, not available in Gaza’s universities), the State argued that security officials had established a “risk profile” category. Those who fell into this category—men between the ages of 16 to 35—were denied permits. Israel justified this policy by claiming it was unable to gather intelligence on each individual and therefore relied on “the nature of the (group) ‘risk profile’ of the petitioners.” The court decided not to intervene due to the “grave circumstances presently prevailing.” (HCJ 7960/04 Elrazi v. The Military, decision delivered on 29 September 2004). 
 
The same petitioners, along with others, addressed the Court again on 1 December 2005, challenging the prohibition. In the period between the two petitions, Israel had implemented the disengagement plan and consequently the factual and legal situation had changed. In its response to the court, the state detailed the following changes (the same position was invoked in other cases as well):
 
"Upon the entry of the IDF into the Judea and Samaria area [Israel’s name for the West Bank] and the Gaza Strip, these territories were declared closed zones, and entry into and exit from them required a permit from the commander of the IDF forces in the Area, according to 
the Order Regarding the Closure of the Area (Gaza Strip) (No. 144), 1968, and the Order Regarding Closed Zones (West Bank) (No. 34), 1967.
 
Regarding the Judea and Samaria area, this situation remains unchanged, as per the security legislation in force, designating this area as a closed zone where entry and exit are prohibited unless an individual permit has been granted by the 
commander of the IDF forces in the area or an authorized representative (see Section 90 of the Order Regarding Security Provisions (Judea and Samaria) (No. 378), 1970). This provision indicates that any soldier, police officer, or competent authority in the area has the power to remove a resident of the Gaza Strip who is present in the Judea and Samaria area without a permit.
 
Regarding the Gaza Strip, as known, during August-September 2005, the State of Israel implemented the disengagement plan from the Gaza Strip. Upon completion of the plan and the departure of the last IDF soldier from the Strip on 
September 12, 2005, a proclamation by the IDF commander in the area announcing the end of military administration in the area came into effect.
 
The designation of the Judea and Samaria area (and previously the Gaza Strip) as closed zones, and the considerations regarding the permission of entry and exit from the area, are based, among other things, on security concerns, namely the 
fear of potential security risks that could arise from allowing free entry and exit. This could be exploited for establishing connections with hostile organizations for various purposes (military training, recruitment, information transfer, orders, missions, weapons smuggling, etc.) and conducting terrorist activities.
 
In exercising the discretion of the military commander regarding the permission of entry into and exit from the area, he is required to consider the degree of security risk associated with granting the request, in whole or in part, to prevent 
applicants from abusing the freedom of movement to and from the area. He must also weigh the paramount interest of maintaining the area’s security against the resident’s desire to leave the area for various purposes. (sec. 19)"
 
The state also referred to the Oslo Accords as granting it authority to take into consideration its security concerns and that “Israel holds the responsibility for defense against external threats, as well as the overall responsibility for the security of Israelis and the security of the areas that remain under military occupation” (sec 20).
 
Following this logic, the state reiterated its position that it has the authority to prevent and/or limit movement based on security concerns but only to areas under its occupation, which, in Israel’s view, after 2005 Gaza ceased to be. They also state that a “certain affinity” between Gaza and the West Bank is taken into consideration, but that it does not grant any right to the residents of Gaza Strip to enter the West Bank. The High Court accepted the state’s position and denied the students from Gaza access to West Bank universities. 
 
After Hamas’s takeover in 2007, Israel’s security cabinet declared the Gaza Strip a ״hostile entity.״  This “allowed” Israel to further restrict the movement of people to and from Gaza to exceptional humanitarian cases. It also facilitated the way for Israel to impose “economic sanctions,” including restricting electricity and fuel supplies. 
 
Israel’s decision was challenged in the Supreme Court. In their ruling, the justices accepted the State’s position that Gaza is no longer occupied and allowed the Israeli executive branch to reduce the supply of electricity and fuel to Gaza, so long as it ensured the entrance of a humanitarian minimum of supplies  (HCJ 9132/07 Ahmad Al Bassiouni v. The Prime Minister (delivered on 30 January 2008). The characterization of Gaza as a hostile entity also facilitated the imposition of a naval blockade on Gaza in 2009 based on the laws of war.
 
Since then Israel has imposed additional restrictions on Gaza, including the complete closure of the crossings for certain periods based on security and political considerations. In other words, Gaza was permanently under closure, but Israel would publish from time to time that it has decided to impose a “closure” on Gaza, particularly  during Jewish holidays, or as punitive measures after Hamas launched rockets, and during COVID-19.  These closures were adopted to completely stop all movement from Gaza, even of fuel, gas and other humanitarian supplies.
 
To summarize, the main difference lies in the legal framework that Israel adopted. By defining Gaza as “foreign” territory and its residents as “foreigners,” Israel aimed to absolve itself from any responsibility and obligations towards Gaza residents. Defining Gaza as “enemy” territory allowed Israel to impose economic sanctions and a naval blockade. The “enemy” designation meant that Israel could completely close off Gaza’s borders without categorizing the measures as “closure,” “siege,” or “blockade.” Any The measures Israel took were framed as part of its sovereign right to protect its borders and its citizens from a foreign enemy entity. The narrative that was constantly repeated in courts is:
 
"The starting point for our discussion, which the Supreme Court has reiterated many times over the years, is that the State of Israel has broad authority and wide discretion to determine who may enter its territory. A foreign national has no legal 
right to enter the sovereign territory of the state. This principle derives from both international law and Israeli entry laws, which grant the state extensive discretion regarding the entry of foreigners into its territory.
 
This principle applies even more strongly when it comes to requests for entry into Israel from the Gaza Strip. With the end of military governance in the Gaza Strip, Israel's military occupation of the strip ended, with all the political, security, and 
legal implications that entails…
 
Another aspect concerning the entry of Gaza Strip residents into Israel and the region is the takeover of the Gaza Strip by the Hamas organization… Against the backdrop of Hamas's violent takeover of the Gaza Strip, on 19 September 2007, 
the Ministerial Committee on National Security Affairs decided to designate the Gaza Strip as a "hostile territory" (Committee Decision B/34). Following this, it was decided that entry into Israel from the Gaza Strip would generally be restricted to humanitarian and exceptional cases…."

