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CANADA’S RESPONSE
Call for Input: Killing of LGBTQI+ Persons

Issued by: Special Rapporteur on extrajudicial, summary or arbitrary executions

Purpose: To inform the report of the Special Rapporteur, to be presented at the 79th session of the General Assembly.

Questions: 

· Laws, institutions, policies and practices that govern the investigation and prevention of potentially unlawful deaths of LGBTQI+ persons, including those likely the result from hate crimes.

In Canada, the responsibility for addressing crime and violent victimization is shared between the provinces, territories, and the federal government. Under the Canadian Constitution, the federal government is responsible for enacting criminal laws and procedures that apply across the country and provincial governments are responsible for the administration of justice within their jurisdictions, which includes investigating and prosecuting Criminal Code offences, and providing assistance to victims of crime. Although there is no specific criminal offence of “unlawful deaths of LGBTQI+ persons”, the Criminal Code contains robust homicide provisions (sections 222, 233 and 236) that apply in this context. Under the Criminal Code, first and second degree murder are punishable by a mandatory penalty of life imprisonment. For those convicted of first degree murder, there is no parole eligibility for 25 years and for those convicted of second degree murder, there is no parole eligibility for between 10 and 25 years. 

Similarly, manslaughter is punishable by a maximum penalty of life imprisonment and parole ineligibility is based upon the sentence imposed. In addition, the Criminal Code is designed to ensure that offenders who commit crimes against LGBTQI+ individuals receive sentences that are proportionate to the gravity of the offence and the degree of responsibility of the offender, taking into account aggravating factors (see, for example, section 718.2 of the Criminal Code). These include evidence that the offence was motivated by bias, prejudice, or hate based on sex, sexual orientation or gender identity or expression (paragraph 718.2(a)(i)). In the context of a conviction for second degree murder, the presence of aggravating factors may increase the offender’s parole ineligibility period, and in the context of a conviction for manslaughter, aggravating factors may result in the imposition of longer sentences.
 
As well, the Criminal Code has four hate propaganda offences, which include advocating or promoting genocide against an identifiable group (subsection 318(1)), inciting hatred against an identifiable group in a public place that is likely to cause a breach of the peace (subsection 319(1) and wilfully promoting hatred against an indictable group (subsection 319(2)). The definition of “identifiable group” includes any section of the public distinguished by sex, sexual orientation, gender identity or expression.  The offence of wilful promotion of hatred has been successfully prosecuted where the evidence proved beyond a reasonable doubt that the accused wilfully promoted hatred against homosexuals. For example, in R. v. Popescu, 2020 ONCJ 427 (CanLII) the accused used the line “God commands good government to put her to death”, referring to the former Premier of Ontario, who is a lesbian. The court held that this was a blatant call to arms to kill the former Premier of Ontario because of her sexual orientation and found him guilty of the hate propaganda offence. 
 
Additionally, the Government of Canada recognizes that conversion therapy is a destructive practice that causes harm to those subjected to it, as well as to society, by positing that a fundamental part of who a person is—their sexual orientation, gender identity, or gender expression—should be changed. In 2022, An Act to amend the Criminal Code (conversion therapy) (former Bill C-4) created new Criminal Code offences. These offences criminalize: causing another person to undergo conversion therapy, regardless of age or consent; removing a minor from Canada to subject them to conversion therapy abroad; promoting or advertising conversion therapy; and receiving a material benefit from the provision of conversion therapy. It also amended the Criminal Code to authorize court to order that advertisements for conversion therapy be disposed of or deleted. The Criminal Code defines conversion therapy as any practice, treatment or service designed to make a person conform to heteronormative or cisnormative standards. The definition further clarifies that a practice, service or treatment that helps a person explore or develop their identity is not conversion therapy unless it is based on the false assumption that a particular sexual orientation, gender identity or gender expression is preferable to another. In January 2022, the Department of Justice made $1 million available through the Victims Fund to support the development of Public Legal Education and Information resources and materials regarding the new conversion therapy-related offences.

Hate-motivated crimes are criminal offences committed against a person, an organization or property that are motivated by hate, prejudice or bias against an identifiable group. Hate-motivated crimes, such as hate propaganda (e.g., public incitement of hatred (section 319 (1) CCC), are considered criminal acts under the Criminal Code of Canada (CCC).

Reporting hate-motivated incidents – no matter how minor they may seem – can help police better target crime prevention efforts in communities. It can also help identify trends and prevent a possible escalation towards violence. Investigating hate-motivated crimes and incidents falls under the mandate of the local police of jurisdiction where the criminal activity takes place. 

The Royal Canadian Mountain Police (RCMP) has a national operational policy on hate-motivated crime to help investigators. The policy encourages investigators to be familiar with community resources that can provide support to victims of these crimes. 

It was announced in March 2022 that the RCMP and the Canadian Race Relations Foundation (CRRF) are co-chairing a Hate Crimes Task Force with participants representing police services from across Canada with a range of experience and expertise, including working in front line policing, outreach and engagement, hate crime units, victims’ services, and training and education. The Task Force will be focused on increasing awareness of the scope, nature and impact of hate crimes across Canada and to create national standards to better support targeted communities across the country. This will include police training, effective engagement with victims and communities, and supporting hate crime units across the country. The Task Force was created under the support of the Chiefs of Police National roundtable, which was established in September 2020 as a forum of peers to further promote collaboration across police leadership and advance issues of importance to Canadians and the policing community.

Nova Scotia’s Dismantling Racism and Hate Act 2022, identifies the 2SLGBTQI+[footnoteRef:1] community as one of the key underrepresented and underserved communities that Nova Scotia’s equity and anti-racism efforts will support.  [1:  Formal nomenclature being used by the Government of Canada is 2SLGBTQI+. 2S at the front, recognizes Two-Spirited people as the first 2SLGBTQI+ communities ] 


As required by this Act, in July 2023, Nova Scotia released its first provincial Equity and Anti-Racism Strategy. The strategy names the Office of Equity and Anti-Racism (OEA) as the lead within the provincial government for the 2SLGBTQI+ community. The strategy further commits OEA to developing an all of government action plan with this community to meet their needs and address their concerns. NS launched engagement on the strategy on May 31, 2024. 

In addition, the strategy commits OEA to working with the NS Human Rights Commission on hate incidents and hate motivated crimes, including those directed at the 2SLGBTQI+ community. Through this work, Nova Scotia will look to identify ways to better support community in addressing these incidents, especially when they aren’t captured in the legal definition of a hate motivated crime. 

Ontario is proud to be home to a strong, resilient and vibrant 2SLGBTQI+ community whose experiences and contributions have shaped our province. The Province is working with ministry partners and collaborating with local 2SLGBTQI+ organizations to develop solutions to combat hate. 

As an example, the Ministry of Citizenship and Multiculturalism invested $33 million in 2023-24 into Ontario’s Anti-Hate Security and Prevention Grant, which was informed by discussions with community partners including Ontario’s Pride organizations. This program continues to help 2SLGBTQI+, faith, cultural and Indigenous organizations and communities to enhance or implement measures to ensure community spaces remain safe and secure from hate-motivated incidents. 

Additionally, the Ministry leads the Anti-Racism Anti-Hate (ARAH) Grant Program, a $4.8 million investment over three years to support 82 community-led initiatives that will increase public education, awareness and understanding of the impacts of racism and hate. Three projects funded through the ARAH Grant Program specifically support 2SLGBTQI+ community members: 

· The 519: Combating BIPOC 2SLGBTQI+ Online Hate (Grant Amt: $40,000) 
· YWCA Hamilton: Intersect/ACT: Intersectional Awareness, Community Building, and Taking Action around Racism and Hate in QT(Queer/Trans)-BIPOC Communities (Grant Amt: $95,950) 
· Asian Community AIDS Services: Queer Voices: Tackling Anti-Asian Racism through Podcasting (Grant Amt: $33,700) 


· Laws, policies and practices against discrimination based on sexual orientation and gender identity, which may reduce unlawful deaths of LGBTQI+ persons during 2020-2024.

Under the Canadian Human Rights Act, sexual orientation and gender identity and expression are listed as prohibited grounds of discrimination.

Additionally, Canada’s Federal 2SLGBTQI+ Action Plan, launched in August 2022, seeks to address and prevent discrimination and stigma based on sexual orientation, sex characteristics, gender identity and expression from emerging or worsening for future 2SLGBTQI+ generations. 

Budget 2024 announced CAD$273.6 million over six years, starting in 2024-25 and CAD$29.3 million ongoing proposed for Canada’s Action Plan on Combatting Hate which will include new investments to support community outreach and law enforcement reform, tackle the rise in hate crimes, enhance community security, counter radicalization, and increase support for victims, including 2SLGBTQI+ persons. 

· Any recommendations about laws, institutions, policies and practices that may result in the reduction of unlawful deaths of LGBTQI+ persons.

Canada recommends that states include sexual orientation and gender identity and expression as prohibited grounds of discrimination under their national human rights acts, or similar legal instruments. Furthermore, we recommend that states develop their own action plans or strategies on promoting 2SLGBTQI+ equality and addressing and preventing anti-2SLGBTQI+ hate.

Contributions from: Justice Canada, Royal Canadian Mountain Police, Women and Gender Equality, and the provinces of Ontario and Nova Scotia
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