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MEMORANDUM
To: Special Rapporteur on extrajudicial, summary, or arbitrary executions 
From: The World Coalition Against the Death Penalty
Date: 7 May 2024
Re: Call for input: Killing of LGBTQI+ persons

Anti Death Penalty Asia Network (ADPAN) is the peak regional body for organisations committed to the abolition of the death penalty across Asia-Pacific, with members from 20 countries within the region. As such, ADPAN maintains that the death penalty violates the right to life, that it is the ultimate form of cruel, inhuman, and degrading punishment and that the death penalty should be entirely abolished internationally.
The Advocates for Human Rights (The Advocates), established in 1983, is a volunteer-based nongovernmental organization committed to the impartial promotion and protection of international human rights standards and the rule of law. In 1991, The Advocates adopted a formal commitment to oppose the death penalty worldwide and organized a death penalty project to provide pro bono assistance on post-conviction appeals, as well as education and advocacy to end capital punishment. The Advocates currently holds a seat on the Steering Committee of the World Coalition.
Capital Punishment Justice Project (CPJP) is an Australian based NGO that stands for a world without the death penalty or other forms of state-sanctioned killing. We are a human rights organisation made up predominantly of passionate legal experts and campaigners who volunteer their time to develop legal and policy solutions that help save lives. CPJP works closely with partners in Asia – where over 90 per cent of the world’s executions take place – to support the defence of people facing the death penalty, assist local anti-death penalty civil society organisations, and campaign to convince governments to abolish the death penalty. Australia has identified abolition of the death penalty as one of its human rights priority areas, and we see the work we do as imperative to ensuring that Australia is a leading voice on abolition.
The World Coalition Against the Death Penalty (WCADP), founded in Rome on May 13th, 2002, is an alliance of over 160 NGOs, bar associations and local authorities strengthening the international dimension of the fight against the death penalty. Its objective is to obtain the universal abolition of the death penalty. To achieve its goal, the World Coalition advocates for a definitive end to death sentences and executions in those countries where the death penalty is in force. 
EXECUTIVE SUMMARY
1. In twelve countries, death sentences for same-sex sexual conduct are the direct result of a person's real or perceived sexual orientation and/or gender identity, directly violating international human rights obligations and standards that restrict the use of the death penalty to "the most serious crimes, and then only in the most exceptional cases and under the strictest limits” and “in a non-arbitrary manner”.[footnoteRef:2]  [2:  Article 6 of the ICCPR, Safeguards guaranteeing protection of the rights of those facing the death penalty adopted by the UN Economic and Social Council in 1984, Article 11 of the Arab Charter on Human Rights, Article 4 of the African Charter on Human and Peoples' Rights.] 

2. Other crimes are used to criminalise LGBTQ+[footnoteRef:3] people for who they are. In Iran for example, LGBTQ+ people are exposed to death sentences for the crime of “corruption on earth”. Even if LGBTQ+ people are not directly mentioned in the Iranian Criminal Code, the interpretation and application of Islamic law have led to the prosecution of individuals engaging in same-sex sexual conduct under these charges. [3:  In this contribution, we use the acronym LGBTQ+ to be as accurate as possible about the data we have on unlawful killings of LGBTQIA+ people related to the death penalty. To date, we have precise information and data on lesbian, gay, bisexual, trans and queer people who have been sentenced to death because of their real or assumed sexual and gender identity. Lesbians, gays and bisexuals are directly targeted by laws that provide for the death penalty for same-sex sexual acts, while trans and queer people may be targeted by these laws because their gender identity is not recognised. Regarding the other crimes that criminalizes and expose LGBTQIA+ people to the death penalty, we don’t have information about intersex and asexual persons. Hower, we recognize that this may be the case and that further research is needed.] 

3. Given the discriminatory and arbitrary application of the death penalty towards LGBTQ+ individuals, even if it is claimed to align with the legal frameworks of retentionist countries, this practice disregards the value of human dignity, contradicts the principles of the rule of law and breaches international human rights obligations. Consequently, we argue that the death penalty against LGBTQ+ persons constitutes in itself an unlawful and arbitrary killing of this population perpetrated by the State.
Death Penalty for LGBTQ+ individuals 
1. Twelve countries retain the death penalty for same-sex sexual conduct: Afghanistan, Brunei, Iran, Mauritania, Nigeria, Pakistan, Qatar, Saudi Arabia, Somalia, United Arab Emirate, Yemen and Uganda. This report provides specific information on the countries where the World Coalition has members.
2. Iran’s legal system for instance, explicitly prohibits same-sex conduct, which under the country’s penal code is punishable by death[footnoteRef:4]. Three offences related to same-sex sexual conduct exist. Lewat (sodomy) is defined as an offence under Article 233 of the Iran Penal Code and article 234 sets out the penalties. Article 235 of the Iran Penal Code defines the offence of Tafkhiz (intercrural coitus). The third offence called Mosahegheh (sexual intercourse between women) is defined in article 238 of the Iran Penal Code. [4:  United Nations, UN News, Iran: UN experts demand stay of execution for two women LGBT rights activists, (28 September 2022), accessible at : https://www.ohchr.org/en/press-releases/2022/09/iran-un-experts-demand-stay-execution-two-women-including-lgbt-activist ] 

3. Abusive, coercive, and torturous methods are used to extract confessions from LGBTQ+ persons in Iran, which are used in courts by the judges. In cases where confessions are not obtained, “witness testimonies” are relied upon to establish guilt.[footnoteRef:5] [5:  Iran Human Rights and Ensemble Contre la Peine de Mort, Annual Report on the Death Penalty in Iran, p.39, 2023, accessible at: https://iranhr.net/media/files/Iran_Human_Rights-Annual_Report_2023.pdf] 

4. LGBTQ+ persons can be sentenced to death for same-sex sexual conduct without tangible evidence and on the sole basis of their actual or perceived sexual orientation, a practice commonly known as “knowledge of the judge” or elm-e qazi.[footnoteRef:6]. This practice, upheld under Article 211 of the New Islamic Penal Code[footnoteRef:7], is applied when a confession or witness testimony are missing in a case, allowing the judge to decide based on his exclusive opinion and without any reference to legal authority other than himself, whether an individual is guilty or not[footnoteRef:8]. For instance, in December 2007, Makwan Moloudzadeh was executed for sodomy charges based on the “knowledge of the judge”[footnoteRef:9].  [6:  Ensemble Contre la Peine de Mort, Annual report on the Death Penalty in Iran, (2019), accessible at: https://www.ecpm.org/app/uploads/2022/08/Rapport-iran-2019-gb-070420-WEB.pdf]  [7:  New Islamic Penal Code, Article 211]  [8:  Iran Human Rights and Ensemble Contre la Peine de Mort, Annual Report on the Death Penalty in Iran, p.40, 2023, accessible at: https://iranhr.net/media/files/Iran_Human_Rights-Annual_Report_2023.pdf]  [9:  Iran Human Rights, At Least 55 People Executed in 26 Days; List of Protesters at Risk of Death Penalty, accessible at: https://iranhr.net/en/articles/5714/] 

5. In Saudi Arabia, no codified law exists for consensual same-sex sexual acts, however, the state claims that such acts ought to be punishable by death according to Sharia law which categorizes crimes into qisas (retribution), hudud (against God, with mandatory punishments), and ta’zir (against society, with discretionary punishments), with death penalties potentially applied. 
6. In 2019, Saudi Arabia executed 37 men on charges related to terrorism, five of whom were additionally convicted of engaging in same-sex intercourse[footnoteRef:10]. Confessions played a significant role in the prosecution, with one individual reportedly admitting to sexual relations with co-accused terrorists. While the combination of terrorism and sodomy charges may seem unusual, it is common for individuals facing execution for same-sex acts to be accused of other crimes such as terrorism, theft, murder, and child abuse. The exact factual basis for these additional charges and whether sodomy is merely used as an aggravating factor or conflated with other offences remains unclear[footnoteRef:11]. [10:  The severed head of one of the prisoners was pinned to a pole in a public square (Qiblawi and Balkiz, 2019)]  [11:  Monash University, State-Sanctioned Killing of Minorities: Looking Beyond the Death Penalty, p.30, February 2021, accessible at: State-sanctioned%20killing%20of%20sexual%20minorities_v5] 

7. In Uganda, the Anti-Homosexuality Act has retained the death as a maximum penalty in cases of “aggravated homosexuality”. Since the law was signed, at least two people were charged with “aggravated homosexuality”, although none has yet resulted in a death sentence. 
8. In Pakistan, section 4 of the Zina provisions of the Hudood Ordinance 1979 criminalises sexual intercourse outside marriage, in accordance with Sharia law principles[footnoteRef:12]. [12:  Ensemble Contre la Peine de Mort, 10 questions on the death penalty for LGBTQIA+ people, 2022, accessible at : https://www.ecpm.org/app/uploads/2023/06/10-questions-LGBT-GB-160623-bd.pdf ] 

9. In Mauritania, article 308 of the Mauritanian Penal Code criminalises a Muslim man who has sexual relations with another man, punishable with death by stoning[footnoteRef:13]. [13:  Ibid.] 

10. In Nigeria, sharia law in 12 northern states criminalises same-sex intimacy between men and between women. There is no record of execution on this basis, even though some are suspected in Kano state[footnoteRef:14]. [14:  Ibid.] 

11. Other crimes are used to criminalise LGBTQ+ people based on real or perceived sexual orientation, gender identity or sexual characteristics”. In October 2021 Iranian authorities arrested LGBTQ+ rights activist Zahra Sedighi- Hamadani, known as Sareh under accusations of "promoting homosexuality" and the capital offence of “spreading corruption on earth”.
Death penalty as unlawful and arbitrary killing of LGBTQ+ persons perpetrated by the State
12. “[W]hile arbitrariness may not only be equated with ‘against the law’, a deprivation of life will also be deemed arbitrary if it is impermissible under international law”[footnoteRef:15], as it is the case with the use of the death penalty. Indeed, international human rights law and standards restricts the use of the death penalty to "the most serious crimes, and then only in the most exceptional cases and under the strictest limits” [footnoteRef:16] and “in a non-arbitrary manner”. Arbitrariness can also be inferred from laws and practices that contravene the principle of non-discrimination[footnoteRef:17]. [15:  Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender-sensitive approach to arbitrary killings, 6-23 June 2017, p.6, accessible at:https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F35%2F23&Language=E&DeviceType=Desktop&LangRequested=False]  [16:  International Covenant on Civil and Political Rights, Article 6(2), accessible at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights]  [17:  Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender-sensitive approach to arbitrary killings, 6-23 June 2017, p.6, accessible at:https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F35%2F23&Language=E&DeviceType=Desktop&LangRequested=False] 

13. The implementation of the death penalty on LGBTQI+ individuals for consensual same-sex conduct or “corruption on earth” fails to meet the criteria for "most serious crimes"[footnoteRef:18] as it is carried out in a manner that is both arbitrary and discriminatory, based on the person's actual or perceived sexual orientation or gender identity. Indeed, the term “most serious crimes” must be read restrictively and appertain only to crimes of extreme gravity, involving intentional killing[footnoteRef:19]. Consequently, the use of capital punishment for consensual same-sex conduct or other crimes targeting LGBTQI+ individuals can never be justified within the framework of article 6. [18:  Ibid. ]  [19:  OCHCR, General Comment No.36 on article 6 of the International Covenant on Civil and Political Rights, on the right to life, General remarks, para 39, accessible at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_EN.pdf] 

14. Another dimension of the arbitrary application of the death penalty is the violation of the most basic guarantees of due process This document contains information about multiple cases of arbitrary application of the law, which contradicts basic principles of the due process (fair and public hearing by a competent, independent, and impartial tribunal, access evidence, non-discrimination or reasoned judgment). For example, judgments without evidence or based solely in the judge’s unsubstantiated opinion have been reported in Iran or Uganda.
15. Acknowledging that the application of the death penalty for consensual same-sex sexual conduct, or for other crimes like corruption on earth, directly targets LGBTQI+ people for who they are, does not respect international laws, and that its application is done in a discriminatory and arbitrary way, we can assert that the application of the death penalty constitutes arbitrary and unlawful executions perpetrated by the State, thereby violating international human rights obligations in relation to the right to life of LGBTQ+ persons.
16. This echoes the conclusion drawn by the former Special Rapporteur on extrajudicial, summary or arbitrary executions in their report to the 35th session of the Human Rights Council (A/HRC/35/23) that “[w]hen carried out, these sentences [death sentences for same-sex relationships] amount to arbitrary killings, for violating several substantive requirements related to the use of the death penalty, including non-discrimination and its imposition for crimes that do not qualify as most serious”[footnoteRef:20]. [20:  Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender-sensitive approach to arbitrary killings, 6-23 June 2017, p.9, accessible at:https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F35%2F23&Language=E&DeviceType=Desktop&LangRequested=False] 

17. As stated by the UN Special Rapporteur on extrajudicial, summary or arbitrary executions, Morris Tidball-Binz, and the UN Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment ahead of the 21st World Day Against the Death Penalty, although international law permits the death penalty in very limited circumstances, in practice it is almost impossible for States to impose the death penalty while complying with human rights obligations, including the absolute and universal prohibition of torture[footnoteRef:21]. [21:  OHCHR, UN experts call for universal abolition of the death penalty, 9 October 2023, accessible at: https://www.ohchr.org/en/press-releases/2023/10/un-experts-call-universal-abolition-death-penalty] 

18. Furthermore, in his July 2023 report, Mr. Morris Tidball-Binz argued that the death penalty can in some cases constitute feminicide directly perpetrated by the state[footnoteRef:22]. He He highlighted that the legal processes governing arrest, trials and sentencing are often deeply gendered, and many capital laws are applied in ways that exacerbate prior gender discrimination and violence[footnoteRef:23]. We can argue that recognizing the death penalty as a possible state-perpetrated feminicide is tantamount to recognizing the death penalty as a possible state-perpetrated unlawful homicide. This line of argumentation can be extended to LGBTQ+ persons, considering that the death penalty for consensual same-sex sexual conduct and for any crimes (including corruption on hearth) used to target people on the sole basis of the person's actual or perceived sexual orientation, gender identity or gender expression can constitute arbitrary and unlawful execution perpetrated by the State. Indeed, LGBTQ+ individuals often face discrimination, and unequal treatment within the legal system, both in the explicit law condemning consensual same-sex sexual activity between adults and in their access to fair trial rights and impartial sentencing, solely based on their actual or perceived gender identity, gender expression, or sexual orientation. Such biases can influence the imposition of the death penalty, disproportionately targeting sexual and gender minorities[footnoteRef:24].  [22:  Special Rapporteur on extrajudicial, summary or arbitrary executions, A/78/254: Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 28 July 2023, accessible at: https://www.ohchr.org/en/documents/thematic-reports/a78254-report-special-rapporteur-extrajudicial-summary-or-arbitrary]  [23:  Ibid. ]  [24:  Monash University, State-Sanctionned killing of sexual minorities: Looking beyond the death penalty, February 2021, p.18, accessible at: https://bridges.monash.edu/articles/report/State-Sanctioned_Killing_of_Sexual_Minorities_Looking_Beyond_the_Death_Penalty/14069318] 
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