Input on Namibia about the killing of LGBTIQ+ persons

June 7th, 2024

Delivered in response to the Call for input: Killing of LGBTIQ+ persons by the Special Rapporteur on extrajudicial, summary or arbitrary executions at the Office of the High Commissioner for Human Rights, at the United Nations; by Equal Namibia, a youth grassroots led, and community activist fed, movement fighting for the emancipation and protection of LGBTQ+ Namibians and their Constitutional rights. We are supported by a coalition of 18+ CSOs and human rights organizations. Contact: namibiaequalrightsmovement@gmail.com, +264 81 717 3938


Namibia has recently seen a regrettable increase of killings of LGBTIQ+ persons (see Annex 1: List of  cases of killing of LGBTIQ+ persons 2020-2024). As a post-apartheid nation in southern Africa, Namibia has been celebrated for its progressive strides in human rights and democratization; but it now grapples with a stark regression in its political landscape and democratization. The recent introduction and subsequent passage of an anti-LGBTQI+ bill (see Point 1, below), have catalyzed a concerning shift in the public discourse regarding the LGBTIQ+ community. Against the backdrop of the upcoming 2024 elections, political rhetoric has intensified, marginalizing the already  vulnerable LGBTQI+ community, exacerbating tensions and fostering an environment of anti-LGBTIQ+ hostility.

As Namibia tries to overcome its colonial past, which included the disregard for indigenous  practices and the imposition of Christianity as universal value system, government is unfortunately enabling crimes against LGBTIQ+ people by challenging legal advances on the subject matter[footnoteRef:0] and by enhancing - and sometimes inciting - a hateful narrative against LGBTIQ+ individuals. Traditional and religious leaders and other prominent figures have followed suit, creating an environment of fear in a society that is not inherently homophobic[footnoteRef:1]. State-sponsored actions have created a climate of terror for LGBTIQ+ individuals, which has been widely documented in local media (see Annex 2: News documenting political attacks on LGBTIQ+ persons).  [0:  See: https://www.mambaonline.com/2021/11/08/namibia-shock-as-govt-appeals-historic-same-sex-family-ruling/ ]  [1:  In a recent Afrobarometer survey, Namibia emerges as tolerant in the subject matter: https://www.afrobarometer.org/articles/public-opinion-and-tolerance-of-homosexuality/ ] 



1. Laws, institutions, policies and practices that may constitute direct breaches of international human rights obligations in relation to the right to life of LGBTIQ+ persons.

Despite its generally progressive, human rights-based constitution of 1990, Namibia retains key colonial-era  common law offenses of sodomy and ‘unnatural sexual offenses’, in practice criminalizing sexual activity between men, even if consensual. The continued existence of this law has had direct impacts on the right to life, specifically when interpreted for many years by the Namibia Correctional Services to not avail condoms in prisons because that would acknowledge and “promote” the crime of sodomy. A former Minister of Health recognised that this directly conflicts with health authorities’ responsibility to safeguard the population against HIV and Aids[footnoteRef:2], and one can count with lives being lost because of this long-standing policy. Even though colloquially it is believed that sodomy law is not implemented, the reality shows otherwise: between 2003 and 2019, 115 cases of sodomy were reported and 64 arrests made.[footnoteRef:3] This is a direct breach of human rights the law is currently being challenged in the courts[footnoteRef:4]. [2:  We sneak condoms into prison – Haufiku. See: https://www.namibian.com.na/we-sneak-condoms-into-prison-haufiku/ ]  [3:  Soodmy report: https://drive.google.com/file/d/1e93q8GfVbSkbcl_hD_0zNvGjqiFhb5Un/view?usp=sharing  ]  [4:  A gay Namibian man is challenging the compatibility of the common law offense of sodomy and related offenses with his rights under the Constitution of Namibia. See: https://www.humandignitytrust.org/what-we-do/cases/namibia-case-before-the-high-court/ ] 


2. Laws, institutions, policies and practices that govern the investigation and prevention of potentially unlawful deaths of LGBTIQ+ persons, including those likely the result from hate crimes;

A new anti-LGBTIQ+ bill, colloquially known as the Ekandjo Bill, represents a significant departure from Namibia's tradition of upholding human rights principles. The bill was introduced in July 2023 and sponsored by the ruling party (SWAPO) parliamentarian Jerry Ekandjo, the bill seeks to redefine marriage exclusively as a union between a man and a woman, aiming to override the May 2023 decision by the Supreme Court to recognize same-sex marriages including a Namibian partner that were solemnized abroad (see Points 3 to 7), The bill seeks to define marriage exclusively as a union between a man and a woman. Its far-reaching implications extend beyond mere definitions, criminalizing any form of LGBTIQ+ advocacy, celebration, or promotion of same-sex unions. The bill's vagueness and severe penalties pose a direct threat to LGBTQI+ activists and community members, stifling freedom of expression and assembly. Its provisions extended beyond definitions, criminalizing any form of advocacy or promotion of same-sex unions. The bill prohibits to “witness, promote and propagate of same-sex marriage”, with a 6 year prison sentence and/or fine of N$ 100,000  (about US$5,270). However, due to the vagueness of these provisions, it could be executed or interpreted in any manner by state authorities to mean the following:

· Imprisonment of LGBTIQ+ activists and human rights defenders; 
· prohibition of LGBTIQ+ NGOs, their operation and registration; 
· criminalization of allyship for family, friends, organizations and businesses who openly support the LGBTIQ+ community and their issues. 	

Constitutional scrutiny of the anti-LGBTIQ+ bill's provisions highlights potential conflicts with Namibia's human rights obligations. While the Namibian Constitution[footnoteRef:5] enshrines principles of equality and non-discrimination (Article 10), it lacks explicit protections for sexual orientation and gender identity. The bill's imposition of severe penalties for LGBTIQ+ advocacy raised concerns about its compatibility with constitutional guarantees of freedom of expression and assembly. [5:  Available at: https://oag.gov.na/documents/86672/149049/Namibia_Constitution.pdf/4c835a76-5297-9976-e924-c5c76c226ee0 ] 


As the bill advanced through parliamentary proceedings, civil society organizations and LGBTIQ+ activists mobilized to challenge its constitutionality and advocate for the protection of LGBTIQ+ rights. The bill was rushed through parliament, without being sent to the Parliamentary Standing Committee on Constitutional and Legal Affairs for a public hearing to be held, and no roll call vote was held in the National Assembly. Since the bill severely infringes on the Chapter 3 Fundamental Rights and Freedoms (Bill of Rights) of the Constitution, and Art 25 of the Constitution prohibits the government from introducing legislation which abolishes or abridges the fundamental rights and freedoms conferred by Chapter 3 of the Constitution, the passage of the anti-LGBTIQ+ bill certainly required a higher scrutiny and proper parliamentary procedures to be followed. As of June 2024 the Ekandjo bill has not been assented by Namibian President Nangolo Mbumba and no indication from the Office of the President on his position is available.

3. Any changes in laws, policies and practices that may have resulted in the reduction of unlawful deaths of LGBTIQ+ persons;

Ironically, what should have been an advance in equality and strengthening of rights of LGBTIQ+ persons, turned out to be the occasion for increased violence and hate. The Namibian Supreme Court ruled on 16 May 2023 that same-sex marriages including a Namibian partner and solemnized lawfully outside the country have to be recognised by Namibian authorities, after the Ministry of Home Affairs had refused to recognise two same-sex unions entered into in other countries where same-sex marriages are legal. In its landmark judgment, the Supreme Court rejected a statement by the High Court that “equality before the law for each person does not mean equality before the law for each person’s relationship.”[footnoteRef:6] The Court found this statement to be incompatible with the right to equality and a failure to consider the human worth and dignity of all human beings including same-sex partners. This was the first instance of the Supreme Court asserting the rights of same-sex partners and should in theory provide precedence for future decisions that deal with tangential issues relating to LGBTIQ+ rights, including the appeal of the common law offense of sodomy. [6:  See: https://www.hrw.org/news/2022/01/25/namibian-court-rules-it-cannot-require-recognition-same-sex-marriages ] 


4. Laws, policies and practices against discrimination based on sexual orientation and gender identity, which may reduce unlawful deaths of LGBTIQ+ persons during 2020-2024;

None during 2020-2024.

5. Any recommendations about laws, institutions, policies and practices that may result in the reduction of unlawful deaths of LGBTIQ+ persons;


A. The repeal of the unconstitutional sodomy law to allow mainstreaming HIV and Aids preventive measures for key populations across all government institutions and remove any residual explicit or implicit references to this “crime” in public policy

B. The Office of the Ombudsman drafted a comprehensive hate crimes bill called the ‘Prohibition of Unfair Discrimination, Harassment and Hate Speech Bill’[footnoteRef:7]. If passed it would prohibit unfair discrimination, harassment, and hate speech, establishing equality courts to address breaches of these prohibitions and promote equality.  [7:  See: https://ippr.org.na/wp-content/uploads/2024/03/Namibia_CSOs-Report-on-ICCPR.pdf ] 



6. Existing laws, institutions, policies and practices that fail to, or appear to fail, in protecting the right to life of LGBTIQ+ persons; and

The Office of the Attorney General, which has found the Ekando Bill to be in line with the constitution. 

The Ministry of Home Affairs which for many years has rejected to acknowledge the rights of LGBTIQ+ families[footnoteRef:8]. [8:  Supreme Court revokes surrogate child citizenship. See https://neweralive.na/posts/supreme-court-revokes-surrogate-child-citizenship#google_vignette 
Also see: https://neweralive.na/posts/kapofi-puts-foot-down and https://www.bbc.com/news/world-africa-56800752 ] 


The SWAPO party,  which on various occasions has been defined by its anti-LGBTIQ+ stance.


7. Instances and examples of failures to respect and protect the right to life of LGBTIQ+ persons during 2020-2024.

The prevalence of killings and the notorious failure to prosecute perpetrators have created an enabling environment for homophobes to feel confident in harassing LGBTIQ+ persons. 




Annex 1: List of  cases of killing of LGBTIQ+ persons 2020-2024

· Murder and rape of a gay man in Luderitz:  (Gerome Helgrian (41): raped and murdered in Lüderitz)
· https://ww2.namibian.com.na/police-arrest-luderitz-man-for-suspected-rape-murder/
· Murder and rape of a gay man in Walvis Bay: (Vernon Gavin (52): raped and murdered in Walvis Bay)
· https://www.namibian.com.na/cop-gets-bail-for-cellphone-stolen-from-murder-victim/?fbclid=IwAR06gwG4-3FRH_KbWoTl4CTgxxyaZzIwdQkxwOgEJ6w-RulpOKb59eIATA8
· https://www.namibian.com.na/walvis-rape-and-murder-suspects-in-court/
· Sexual assault and fatal violent attack on a trans woman in Walvis Bay: (Stacy Lapworth (30) sexually assaulted and fatally attacked in Walvis Bay)
· https://www.washingtonblade.com/2024/01/16/transgender-woman-brutally-attacked-in-namibia/
· https://www.namibian.com.na/zambian-truck-drivers-charged-with-attempted-murder/ 
· ​​https://x.com/NewEraNewspaper/status/1744322730000810232 
· https://www.namibiansun.com/crime/zambian-truck-drivers-remain-in-jail-for-trans-attack2024-04-09-111389 
· Murder of a trans woman in Windhoek: (Queen Uwuseb (35) murdered in Windhoek)
· https://informante.web.na/?p=355378 
· Murder of a gay man in Windhoek: (Stanley Cloete (36): murdered [possibly raped] in Windhoek.)
· https://informante.web.na/?p=355249 
· Assailants arrested: https://informante.web.na/?p=355493 
· Murder of a gay man in Tsumeb: (Gurney Uirab) (age: +/- 30) (Weekend of 22 March 2024)
· Violent gang attack, 3 suspects attacked with a knife, Gurney on way home received homophobic slurs and confronted the men, hate crime homophobic motivated, 1 is arrested and 2 are at large. 
· https://informante.web.na/?p=356207 
· Violent attack of a trans man in Windhoek: Jackie (age??)(when)(what)(how)
· No news report available 




Annex 2: News documenting political attacks on LGBTIQ+ persons


Domestic Articles:
· The Namibian, (16 May 2023), “Supreme Court gives legal status to same-sex marriages”
· The Namibian, (17 May 2023), “Now we can live freely”
· The Namibian, Opinion, (21 May 2023), “A Time for Equality, a Time for Tolerance”
· Namibian Sun, (22 May 2023), “SWAPO TO SUMMON MPS OVER SAME-SEX VERDICT”
· The Namibian, (22 May 2023), “Politicians rise up against same-sex marriage”
· Namibia Economist, (22 May 2023), “SWAPO YOUTH LEAGUE CONDEMNS SUPREME COURT VERDICT TO RECOGNISE SAME-SEX MARRIAGES CONTRACTED ABROAD”
· Namibian Sun, (23 May 2023), “CHURCH COALITION DEMONISES WEST OVER HOMOSEXUALITY”
· The Namibian, (23 May 2023), “Drag night postponed for safety”
· The Namibian, (24 May 2023), “Katjavivi cautions MPs on LGBTQI+ hate speech”
· The Namibian, (25 May 2023), “Court erred with same-sex marriages decision – IPC”
· New Era, (26 May 2023), “Struggle wasn’t about gay rights - traditional leaders”
· The Namibian, Opinion, (28 May 2023), “Undermining the Supreme Court is Dangerous”
· The Namibian, (28 May 2023), “Traditional chiefs oppose same-sex ruling”
· The Namibian, (29 May 2023), “Govt seeks legal advice on same-sex marriage ruling”
· Namibian Sun, (30 May 2023), “RETIRED LUTHERAN BISHOPS, OWAMBO CHIEFS SLAM SAME-SEX RULING”
· Windhoek Observer, (May 2023), “APP called out for making u-turn on same-sex marriages”
· The Namibian, (31 May 2023), “Methodists urged to refrain from anti-LGBTQI+ protest”
· The Namibian, (3 June 2023), “Nujoma condemns same-sex marriage”
· New Era, (5 June 2023), “Coalition of churches demands anti-gay bill…as demonstrators call on State to protect families”
· The Namibian, (5 June 2023), “Anti-gay marriage protesters call on Geingob to fire Dausab”
· Namibian Sun, (6 June 2023), “KAWANA AWAITS AG ON SAME-SEX DIRECTION”
· Informante, (6 June 2023), “Prohibition of same-sex marriage a priority”
· The Namibian, Opinion, (11 June 2023), “Chapter Three of Namibia’s Constitution is Cast in Stone”
· NBC: Parliamentary Chaos Unveils Intra-Party Rift Over Same-Sex Marriage - nbc
· The Namibian, Opinion, (11 June 2023), “Namibia, Land of Hatred and Vulgarity?”
· The Namibian, (17 June 2023), “Geingob calls for calm within Swapo”
· The Namibian, Opinion, (18 June 2023), “Why We Must Stop Policing People’s Bedrooms”
· The Namibian, (19 June 2023), “Swapo fights back against same-sex marriage”
· Namibian Sun, (19 June 2023), “‘SPOUSE’ IS SWAPO’S BAZOOKA AGAINST GAY NUPTIALS”
· Windhoek Observer, (June 2023), “Swapo commands legislature to amend definition of “spouse””
· Informante, (22 June 2023), “Vice President urges respect for law amid strong reactions to same-sex marriage ruling”
· The Namibian, (27 June 2023), “Drag Night back after hate break”
· Informante, (29 June 2023), “Shaningwa attacks Kawana in NA”
· The Namibian, (1 July 2023), “Activists speak out against LGBTQI+ hate”
· Informante, (4 July 2023), “Ekandjo to introduce bills prohibiting same-sex marriages tomorrow”
· The Namibian, Opinion, (7 July 2023), “It’s Rule of Law vs Whims of Man”
· Namibian Sun, (7 July 2023), “GAY NUPTIALS: EKANDJO ACCUSES JUDICIARY OF ‘SATANIC BEHAVIOR’”
· The Namibian, (10 July 2023), “Schlettwein breaks rank over same sex bill”
· Informante, (11 July 2023), “Demonstrations promoting homosexuality should be outlawed – Muharukua”
· The Namibian, (12 July 2023), “Ekandjo’s anti-gay marriage bills sail through National Assembly”
· The Namibian, 12 June 2023, “Im not gay” /// Windhoek Observer “arrest Homosexuals”
· Informante, (13 July 2023), “Parliamentarians reach deadlock in passing Civil Registration Bill due to conflicting definitions of marriage”
· Namibian Sun, (14 July 2023), “‘FIXING’ THE CONSTITUTION TO UNDERMINE COURTS”
· The Namibian, (13 July 2023), “Ombudsman denounces fast-tracked anti-gay bills”
· The Namibian, Opinion, (16 July 2023), “The Chilling Combination of Power and Thuggery”
· The Namibian, Opinion, (16 July 2023), “Kill Bill: The President’s Power to Withhold Assent to (Unconstitutional) Legislation”
· Windhoek Observer, 18 July 2023, “NATIONAL COUNCIL CONCURS WITH EKANDJO’S BILL” (Death Penalty advocated for )
· The Namibian, (19 July 2023),  “Ekandjo’s anti-gay marriage bills sail through National Council”
· Forum for German Speaking Namibians, (18 July 2023), Press Statement, “The Namibian constitution under threat”
· Stop Homosexuality and Same Sex Marriages in Namibia anti-rights group: 20 July 2023
· Windhoek Observer, (July 2023), “Kneejerk reaction unleashes a chain reaction”
· The Namibian, (21 July 2033), “SPYL contradicts Geingob”
· The Brave Times, 21 July 2023, “Nurses, doctors should report gay people to the police - Swapo MP”:
· The Namibian, (29 July 2023), “NEFF accuses Vanaani of tip-toeing around same-sex issue”
· Windhoek Observer, (July 2023), “Gay activist hits back at Venaani”
· Windhoek Observer, (July 2023), “Homosexuality is a call from God: Mushunina”
· Informante, (26 September 2023), “National Assembly Unanimously Agrees to Amendments”
· The Namibian, (29 September 2023), “Gay community ready to take legal action over Ekandjo’s bills”
· Namibian Sun, (10 October 2023), “ONDONGA INITIATION TO ‘CURB HOMOSEXUALITY’ [Ministry of Environment Sponsors events]
· The Namibian, (9 November 2023), “Ombudsman appoints staff to address LGBTQI+ issues”
· Erogno, (15 November 2023), “NG CHURCHES WANT TO ‘DIVORCE’ OVER GAY WEDDINGS”
· The Namibian, IPPR warns against discriminatory legislation (26 March 2024):  https://t.co/2rf8HoniBU 
· NBC, (8 March 2024): -The Attorney General may have to refer Swapo Party lawmaker Jerry Ekandjo’s Private Member's Bill to a competent court, should President Nangolo Mbumba decide not to sign it into law
· The Namibian, (7 March 2024): Ekandjo wants answers on his anti-gay bills // The Namibian Parliament Video: https://x.com/TheNamibian/status/1765674320154571151 // Namibian Sun Parliament Video: https://x.com/namibiansun/status/1765679856182829110 
· New Era (March 2024) “​​Struggle wasn’t for gay rights”
· The Namibian (7 May 2024): “Mbumba still consulting on Ekandjo’s anti-gay bills”
· The Namibian (5 May 2024): “Hate Kills”
· The Namibian (2 May 2024): Mutilated body of trans woman discovered”

International Articles:
· OTHER YEAR: Minority Africa, (31 July 2022), “Namibia’s efforts at curbing sexual and gender based violence remain ineffective without the inclusion of LGBT persons”
· The Observer, (17 May 2023), “Namibia second country in Africa to recognize same-sex marriage from other countries”
· MambaOnline, (25 May 2023), “Namibia: Drag event cancelled amid anti-LGBTQ+ backlash”
· Southern Africa Litigation Center (SALC), (20 July 2023), “Namibia’s proposed Amendment of the Marriage Act – An attack on the rule of law and the judiciary”
· MambaOnline, (20 July 2023), “Namibia: MPs pass bills to reverse same-sex marriage ruling”
· Washington Blade, (10 October 2023), “Same-sex couples seek relationship recognition in Namibia”
· Openly, (21 November 2023), “Could Namibia decriminalise same-sex relations?”

Statements on Anti-LGBTQI+ Bill:
· SWAPO Party Youth League: "Media Release on Homosexuality”
· Joint CSO statement (26 May 2023): “Press Statement: Joint Namibian Civil Society Organisations Statement Condemning the Homophobic Statement Issued by the SWAPO Party Youth League”
· SWAPO Elders Council “The ruling party SWAPO Elders Council speaks out on the ACT of parliament and Homosexuality in Namibia.”
· SWAPO Youth League Press Statement: “SWAPO PARTY YOUTH LEAGUE STATEMENT ON THE SUPREME COURT’S DECISION TO COMPEL THE NAMIBIAN GOVERNMENT TO RECOGNISE SAME SEX MARRIAGES ENTERED INTO OUTSIDE THE TERRITORY OF NAMIBIA”
· Parliament 7th Session bills passed: “National Assembly Breaks for recess”
· The Namibian, Youtube, (July 2023): “National Council Peter Kazongominja says there is only Adam and Eve who were put on earth by God to multiply”
· Observer Namibia, (17 July 2023): “​​JUST IN: Rundu Councilor Paulus Mbangu says that the recognition of same-sex marriages in Namibia would see government budgeting more money on the health sector to "help the brothers who will engage in anal sex"
· SWAPO Youth League Statement: “Good morning fellow Namibians, there is no doubt that Comrade Jerry Maudjuu Ekandjo represents the SWAPO Party in Parliament.”
· New Era, (25 June 2023): “No homosexuals... After a public lecture on Heroes' Day, at Swapo's headquarters, members of the ruling party, including leaders, were heard singing and chanting, "We don't want homosexuals..”

