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ACADEMIC FREEDOM AND FREEDOM OF EXPRESSION IN EDUCATIONAL INSTITUTIONS



CALL FOR CONTRIBUTIONS



For her upcoming report to the Human Rights Council to be presented in June 2024, the United Nations Special Rapporteur on the right to education, Ms. Farida Shaheed, will consider academic freedom and freedom of expression in educational institutions.

The report will build on previous work achieved by other United Nations human rights mechanisms on the topic, particularly the Special Rapporteur in the field of cultural rights, the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, and the Committee on Economic, Social and Cultural Rights. While recognizing that there is no single, exclusive international human rights framework for  the subject,  Ms.  Shaheed  will  consider  academic freedom  through  the right  to education framework. More precisely, the report intends to consider academic freedom as part of the entitlement to receive and provide quality education, at all levels of education.

The Special Rapporteur intends to take stock of setbacks and progress both under international human rights law and in domestic legislation and practice with respect to defining academic freedom, ensuring its enjoyment by all relevant actors and protecting it from attacks and interferences.

The report will examine existing legal frameworks and normative content of academic freedom as a human right. It will consider subjects and duty bearers of this right. It will also analyze, from a human rights perspective, direct and indirect attacks on and interferences with respect to academic freedom of staff and students, including through commercialization, online surveillance, funding, conditions of work and studies and other pertinent issues.








Questions
General framework

1. How is academic freedom defined and protected in the constitution or laws of your country, and what are possible limitations or restrictions? Please provide the original citation and source, as well as a summary of relevant judicial practice, if any.
2. Are academic staff, teachers, students all entitled to academic freedom? Does this differ by level of education? Please explain.
3.  What do you consider to be (a) the main challenges to academic freedom, and (b) gaps in the legal framework for protecting academic freedom?

Romania's Constitution, adopted in 1991, guarantees the university autonomy and the right to education, as stipulated in art.32. 
“Art. 32 - Right to education[footnoteRef:1]: [1:  https://www.constitutiaromaniei.ro/art-32-dreptul-la-invatatura/  - The Romanian Constitution, the Article 32. ] 

(1) The right to education shall be ensured through compulsory general, secondary and vocational education, higher education and other forms of instruction and further training.
(3) The right of persons belonging to national minorities to learn their mother tongue and the right to be educated in this language shall be guaranteed; the modalities of exercising these rights shall be established by law.
(4) State education shall be free of charge according to law. The State shall grant social scholarships to children and young people from disadvantaged families and to institutionalised children and young people, in accordance with the law.
(5) Education at all levels shall be provided in state, private and denominational establishments, in accordance with the law.
(6) University autonomy is guaranteed.
(7) The State ensure the freedom of religious instruction in accordance with the specific requirements of each religion. In state schools, religious education is organised and guaranteed by law.”

The Law on pre-university education no. 198/2023[footnoteRef:2] , which entered into force in September 2023 introduces the principle of respect for freedom of thought, freedom of political and religious doctrines and the right of pupils and teachers to express their opinions in the teaching-learning process, as a pre-condition for the freedom of expression, according to the Article 3 - ” The principles governing pre-university education are: (k) the principle of freedom of thought and independence from ideologies, political and religious doctrines”. [2:  https://legislatie.just.ro/Public/DetaliiDocumentAfis/271896 - The Law of Preuniversity Education no 198/2023 ] 


In higher education, the academic freedom is defined in the Law on higher education no 199/2023, Annex 1, Item 41, as follows: ”Academic freedom is the freedom of academic staff and students to engage in research, teaching, learning and communication in and with society without interference or fear of reprisal”.
In addition, according to Article 6 – ”In higher education institutions, academic freedom is guaranteed. This implies the right of all members of the academic community to express free academic opinions, both within and outside the university environment, in relation to their teaching, research or intellectual creative activity, as well as in relation to any other activity concerning the higher education institution in which they work, in accordance with the law. The academic freedom means the freedom to learn, to teach and to research, each of which implies the freedom to think, to question and to exchange ideas, both within and outside the higher education institution”. 

The University Senate, the highest decision-making body of the University, is responsible for guaranteeing the university autonomy and the academic freedom of teaching, as well as the rights of students to express free opinions in the university environment, including freedom of research and creation, in accordance with academic quality criteria. Articles 137 and 216 of the Law on higher education[footnoteRef:3] no 199/2023 stipulate the following:  [3:  https://legislatie.just.ro/Public/DetaliiDocumentAfis/271898 - The new Law of Higher Education no 199/2023 ] 

Article 137 –”The University Senate is the highest decision-making and advisory body of the higher education institution and represents the university community. (2) The responsibilities of the University Senate are as follows: […] b) guarantee the academic freedom and the university autonomy”;
Article 216 - (3) ”Members of the university community are guaranteed academic freedom. On these terms, they may express free academic opinions in the university environment and have the freedom of teaching, research and creativity, in accordance with academic quality criteria. 

Romania is part of the European Higher Education Area (the Bologna Process in higher education) since 1999 and the Statement, Annex to the Communique[footnoteRef:4] adopted by the ministers responsible for higher education, in Rome, in 2020 indicates that” Academic freedom must be framed by rigorous scientific and professional standards, respect for the rights of others, ethical conduct and the awareness of the impact of research on humans and their environment. [4:  https://ehea.info/page-ministerial-declarations-and-communiques
] 

Academic staff should never suffer threats, dismissal, or other sanctions in relation to the content of their research, teaching or stated professional views;
Research requires financing, which may come from both public and private sources, and in many cases also requires careful consideration of ethical issues”.



Autonomy of educational institutions

4. Please explain the  autonomy  and  self-governance  enjoyed  by  educational institutions at the different tiers of education. Please explain what autonomy and self-governance entail. Are there restrictions on police or military personnel entering educational institutions? If so, please share the rules.
5. Please provide examples of institutional guidelines/codes of conduct developed to ensure respect for academic freedom, including from external public or private actors.

From September 2023, the Article 128 of the Law on pre-university education no 198 / 2023 stipulates that the Administrative Board is the deliberative management body of the educational unit.
Article 128 - (1) ”The public pre-university education units with legal personality, (...) are managed by the  administrative boards, directors and deputy directors, where appropriate”.

The Administrative Board of units consists of teachers, auxiliary teaching staff, representatives of the mayor, local council, parents, as described in line with para 2 of Article 128, which regulates its structure.
The main tasks of the Administrative Board include: adopting the draft budget, the report on the budgetary execution; the institutional development plan; school-based curriculum; the programme and timetable of the educational unit; etc.
The framework methodology for the organisation and functioning of the Administrative Board is approved by order of the Minister of Education”.
The access of the police into the educational units is mentioned in article 63 of the Law on pre-university education no 198 / 2023, as follows “Article 63 -  (1) “The safety in educational establishments is coordinated by the Prefect and is the responsibility of the [….], the General Police Directorate of Bucharest Municipality or the county police inspectorates, the General Gendarmerie Directorate of Bucharest Municipality or the county gendarmerie inspectorates, the prevention, assessment and counselling centres against drugs and pre-university educational establishments”.
The Law on higher education no. 199 / 2023 reinforces the university autonomy (guaranteed by the Constitution) and introduces significant changes in the organisation of the higher education, as it is mentioned at the article 11:
“Article 11 - (1) University autonomy is guaranteed by the Constitution of Romania, republished, and shall be exercised subject to public responsibility and within the national legislation in force. Academic freedom is guaranteed by law. Higher education institutions are organised and function independently of any ideological, political or religious interference.
(2) University autonomy gives the university community the right to determine its own mission, institutional strategy, structure, activities, organisation and functioning, as well as the management of financial, material and human resources, in compliance with the legislation in force.
Universities have an important public responsibility to ensure the transparency of all decisions and activities concerning/resulting from institutional development plans, in order to respect a set of values mentioned in Article 3 (2): “ (a) equity, by providing young people educational opportunities on an equitable basis , regardless of their background or other risk factors; b) excellence, by supporting and motivating excellence in the educational process; (c) integrity, by providing value benchmarks and promoting ethics in education and research;(d) wellbeing, by supporting students and all employees in higher education institutions, and providing the conditions for personal development through appropriate support measures; e) professionalism, by ensuring high standards in the training of teaching staff and thus in the training offered to students, doctoral students and trainees; f) respect; g) flexibility, by ensuring a dynamic learning pathway adapted to the needs of students in order to acquire competences; h) diversity, by ensuring respect for variety and a tolerant environment in the training process; i) transparency, by using transparent assessment mechanisms and maintaining open and honest communication; j) collaboration, by developing inter-university partnerships, partnerships with public or private research institutes, with public or private economic operators, including for the development of interdisciplinary study programmes, and for any other type of project; k) consultation, by involving stakeholders in the design and implementation of higher education legislation, strategies and policies; l) inclusiveness; m) sustainable development and green transition; n) public responsibility; o) institutional transparency, under which all university institutional decisions, rulings and regulations benefit from the highest degree of transparency in order to respect the principle of public responsibility”.
Moreover, the Law offers a framework of actions arising from the public responsibility of universities, as referred in article 12:
“Article 12 - (1) The public responsibility obliges each state, private or private denominational higher education institution  to: a) comply  with the legislation in force, its own Statutes and national and European policies in the field of higher education; b) to apply and be subject to the regulations in force on quality assurance and evaluation in higher education; c) to comply with the principles of ethics and university deontology mentioned in the Code of Ethics and University Deontology approved by the University Senate; d) to ensure managerial efficiency and effectiveness in the use of resources, in the expenditure of funds from public sources, in accordance with the institutional contract; e) to ensure transparency in all its decisions and activities, in accordance with the legislation in force; f) respect the academic freedom of teachers, teaching assistants and researchers, as well as the rights and freedoms of students."
In addition, for the denominational higher education institutions, the public responsibility is extended in accordance with the dogmatic and canonical provisions specific to the religious confession, in order to guarantee intercultural dialogue and freedom of expression, in line with para 2:
 “Article 12 (2) In the case of confessional institutions of higher education, public responsibility also extends to compliance with the statutes and the dogmatic and canonical provisions specific to that cult”.

The Law on higher education no 199/2023 also brings a better representation of students in the decision-making process of higher education institutions (e.g. in ethics, quality assurance and other social committees at university level), as it is mentioned in Article 127:
“Article 127 - (5) Students are represented in all decision-making and consultative structures in higher education institutions”.
Furthermore, the decisions of the ethics committee, as well as all the decisions of the governing board of higher education institutions are published on the institution's website; in addition, . The Law stipulates as follows:
“Article 131 (13) – Decisions and resolutions of the governing structures of the higher education institution are published on the website of the higher education institution or faculty, as appropriate”.
Article 172 (4) (…) The decisions of the Ethics Committees are published on the website of the institution where the Ethics Committee is active.”
The compliance with the regulations on the organisation of study programmes, academic research, financial management, academic ethics and quality assurance in higher education is monitored and verified by the Ministry of Education, through the Romanian Agency for Quality Assurance in Higher Education, which, in case of irregularities, can apply sanctions (e.g. for breach of public responsibility), as it is mentioned in Articles 5 and 30:
“Article 5 (4) - c) [The Ministry of Education] monitors and verifies, directly or through the authorised bodies, the compliance with the regulations on the organisation and functioning of higher education, academic research, financial management, academic ethics, public responsibility and quality assurance in higher education, and applies sanctions in the event of non-compliance”.
“Article 6 (2) - The Ministry of Education supervises and controls the exercise of academic autonomy and public responsibility by higher education institutions”.
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6.	How is funding, including for research, regulated? Is the process transparent, and are there any guarantees put in place to ensure respect for academic freedom?

7. Which  rules  and  regulations  protect  academic  freedom  from  interferences  by commercial actors and financial sponsors, at different tiers of education? Please explain how conflicts of interest that may arise are addressed.


The financing of pre-university education is regulated by Chapter X of the Law on pre-university education no 198/2023, which includes the following relevant provisions:
Article 137 (1): “The financing of state, private and denominational pre-university education, as the case may be, authorized to operate provisionally/accredited in the Romanian education system, is provided from public funds or from other sources, according to the law.”
			(2) The financing of private and denominational pre-university education is made from taxes, from public funds, in the case of pre-school, pre-school and compulsory education, and from other sources, according to the law.
Article 138 (1) -”The financing of public pre-university education establishments  includes basic financing, supplementary financing and special financing”.
The basic funding ensures that the education process at pre-university level is carried out under normal conditions in accordance with national standards (mainly covering the remuneration of the educational staff and  expenditure on in-service teacher training and on goods and services, respectively), while the complementary funding provides for capital, social and other costs associated with the state pre-university education process that are not part of the basic funding of pre-university education establishments. In addition, the special financing ensures the coverage of other expenses related to state pre-university education units, such as the financing of national programmes, student scholarships, the organization of national examinations, competitions for students, the training of employees in the education system, etc. 
With regard to the financing provided by the state to private and denominational pre-university establishments, Article 27 (8) provides that:  ”The State shall provide basic funding per pre-school/preschool/pupil for pre-university education organized by accredited private and denominational educational establishments, under the conditions of this law. The other expenses for the organisation and conduct of educational activities are covered by the tuition fees set by each educational establishment and other sources.”
It is important to note that the basic financing is based on and within the limits of the standard cost per pupil/pre-schooler/ante pre-schooler, which is calculated for each is determined for each educational level, route or profile by the National Council for Financing Pre-University Education, comprising representatives of the Ministry of Education, representatives of the social partners and the associative structures of the local public administration authorities and representatives of education in national minority languages, appointed by order of the minister of education. 

Regarding the financing of higher education the Law on Higher Education no. 199 / 2023 provides the following:
“Article 148 – (1) ”The financing of public higher education is provided from public funds in accordance with the following requirements:
(a) assumption of the development of higher education as a public responsibility and of education in general as a national priority;
b) ensuring the quality of higher education in accordance with the standards of the European Higher Education Area (…) and for personal development as citizens of a democratic knowledge-based society;
c) the professionalisation of human resources in line with the evolution of the labour market and to anticipate the jobs of the future;
d) the development of higher education, scientific research and artistic creation in higher education institutions in order to meet the needs of economic and social development and integration into the international scientific context”. 
The higher education institutions publish their budgetary expenditure, annually – as stipulated in article 148(8)  – “The annual budget expenditure of public higher education institutions is published”.
All the educational units and universities are obliged to observe and comply with the rules of law on combating corruption and preventing conflict of interest.

In January 2024, the Ministry of Education launched, in public consultation, the Draft Government Decision for the approval of the Framework Code of Ethics and Academic Deontology. 
Higher education institutions will adopt institutional Codes of ethics in view of strengthening the academic environment.


Surveillance	

8. Please explain whether and the extent to which academic staff and students, at all levels of education, are subject to surveillance by public authorities, for example through on-site cameras or online scrutiny. Has this led to undue restrictions to academic freedom and freedom of expression in educational institutions?

The use of on-site surveillance/cameras is carried out in accordance with the article 66 of the Law on preuniversity education no 198/2023, mentioned below. In this regard, the educational units that decide to install an audio and video surveillance system are assuming public responsibility for compliance with and implementation of the provisions of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of individuals with regard to the processing of personal data and on the free movement of such data (General Data Protection Regulation) and of the subsequent national laws:
Article 66  - (1) The pre-university educational unit may decide to install an audio-video surveillance system in order to ensure the safety and protection of persons, property and valuables, after consultation with teachers, parents or adult students.
(2) Educational units with an audio-video surveillance system shall include in the educational contract (...) the written consent or, where appropriate, the written objection of the parents/guardians to the audio-video surveillance of primary school pupils.
(3) Educational units with an audio-video surveillance system assume public responsibility for compliance with and implementation of the provisions of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), as well as Law no. 190/2018 on measures implementing Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), as amended, in particular as regards the manner of storage, processing and use of personal data obtained from the recordings of audio-video surveillance cameras installed in the premises of educational establishments.
(4) Audio-video surveillance cameras are not to be installed in classrooms where the majority of parents express their disagreement in writing in the educational contract.
(5) The provisions of paragraph (4) do not apply to the installation of audio-video surveillance cameras outside buildings, in corridors, dining rooms and assembly halls.
(6) Educational establishments with an audio-video surveillance system in place shall :
(a) ensure the proper and uninterrupted functioning of the audio-video surveillance system during activities with primary beneficiaries;
(b) ensure the employment of authorised staff in the organisation and operation of the audio-video surveillance system;
(c) ensure the secure and confidential storage of audio-video recordings for a period of 30 days, after which such information shall be deleted or archived as appropriate.
(7) Educational establishments with an audio-video surveillance system are obliged to allow access to the recordings to the following categories of persons:
(a) parents, legal guardians or adult pupils, on the basis of a reasoned written request with the permission of the principal of the educational establishment;
b) the principal of the educational establishment, representatives of the DJIP/DMBIP and representatives of the Ministry of Education;
c) the educational psychologist/counsellor of the educational establishment, with the consent of the parent, legal guardian or adult pupil, with the consent of the principal of the educational establishment;
(d) medical personnel, where appropriate.
(8) The provision of audio-video recordings to the persons referred to in paragraph 7 letter a) shall be made on the basis of a written and reasoned request addressed to the principal of the educational establishment. The request shall include, in addition to the reasons, the period of time corresponding to the recordings requested.
(9) The provision of audio-video recordings to the persons referred to in paragraph (7) letter a)shall be made within a maximum of 2 days from the date of registration of the request.
(10) Educational establishments with an audio-video surveillance system shall guarantee the confidentiality and privacy of audio-video recordings.
(11) Audio-video recordings from the premises and classrooms of educational establishments are not allowed to be saled or made public.
(12) Persons referred to in paragraph (7) who come into possession of audio-video recordings from the premises or classrooms are not allowed to publish these materials or use them as a means to harm the image or physical or mental integrity of the primary beneficiaries, parents, legal guardians or staff employed in educational establishments.
(13) Any violation of the right to protection of personal data is sanctioned by law.
(14) The Ministry of Education elaborates specific rules regarding the installation of audio-video surveillance cameras and may ensure the procurement of audio-video surveillance systems.

As regards the protection of teachers' academic freedom, the law explicitly mentions that teachers have the right to safety in the educational process and may not be disturbed during their teaching activities, except for the intervention of public authorities in emergency situations or when students/teachers' physical health is endangered, as referred in article 223:
“Article 223 –(1) Teaching staff have the right to safety in the exercise of the educational act and may not be disturbed while carrying out their teaching activity; (2) By derogation from the provisions of paragraph (1), the intervention of the authorities coordinating the national education system and/or the public authorities in situations where the physical or mental health of the main beneficiaries or staff is endangered in any way, as determined by the management, or during an emergency alarm, shall not be considered as interference with the teaching activity of teachers”.

The recording of teachers' activities is regulated by a set of procedures issued by the Ministry of Education for educational purposes. Reproduction in any form of recordings of classroom activities by students or other persons is allowed only under these conditions:
“Article 223 – (4) The recording of teaching activity is only allowed in accordance with the normative acts issued by the Ministry of Education (...). The storage of audio-video images from surveillance cameras in educational establishments where an audio-video surveillance system is implemented, in accordance with the legislation in force, is not considered as recording of teaching activity; (5) The multiplication, in any form, of recordings of teaching activity by students or other persons is permitted only under the conditions set out above”. 

In higher education, the Law on higher education no 199/2023 sets out the regulatory framework for online activities based on university autonomy. 
Article 33 –(12) Based on university autonomy and with assumption of public responsibility, higher education institutions develop their own methodology for carrying out activities in the online system. This methodology is approved by the university senate in order to ensure the proper functioning of the activities.



Freedom of expression in teaching and access to books

9.	Do teachers and professors, at all levels of education, enjoy freedom of expression in their own teaching? Are there any limitations imposed, such as remaining “neutral” or forwarding a particular perspective, e.g. on religious and political matters?

10.	Please explain the extent to which teachers and professors at different education levels can chose school manuals and other books/resources for teaching, and the reasons for any restriction in this regard. Have any specific books/materials been banned, including from school libraries, and alternatively is some material mandatory? If so, why?

The teaching of the curriculum in the classroom reflects the skills that the teacher acquires through freedom of expression, creativity, critical thinking and innovative approaches to teaching methods. 
The Law on Preuniversity Education no 198/2023 highlights the freedom of expression in teaching, as stipulated in article 222 – “The right to professional initiative consists in: a) planning the professional activity and achieving the educational objectives of the school subjects, using methods in accordance with psycho-pedagogical principles; b) using the materials and educational resources for the fulfilment of professional tasks; c) implementing the innovative ideas for the improvement of the educational process”. 

10. Based on the right to professional initiative the teachers select textbooks from the list of resources approved by the Ministry of Education and recommend them to students for use in the learning process – as referred in article 93 “(5) Based on the freedom of professional initiative, the teaching staff may select and use in the classroom teaching materials and aids approved by the Ministry of Education, as well as open educational resources, in order to improve the quality of the educational process”. 
 The Textbook Portal is public and free of charge and it is regularly updated at https://www.edu.ro/manuale-scolare , for the benefit of students and teachers – as mentioned in article 93 (3) Teaching staff shall select and recommend to pupils, on the basis of freedom of professional initiative, alternative textbooks from the list approved by the Ministry of Education for use in the teaching process.

In addition, the Law  on pre-university education no 198/2023 foresees the model-role of ethics and integrity that teachers have to students and society and, from this perspective, proposes a model for rethinking the teaching profession – as stipulated in article 169 – “(1) Teachers shall carry out their work according to the values and principles  of this law and in the best interest of the primary beneficiary [students]).
(2) Teaching staff shall not engage in any activity that compromises the values and principles of the national education system; they are a model of ethics and integrity for pupils and society”.
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