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[bookmark: _Ref162362016]We argue that the prohibition of the execution of pregnant women and children meets the criteria to be identified as a peremptory norm of general international law (jus cogens), namely, that: ‘(a) it is a norm of general international law; and (b) it is accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character’.[footnoteRef:1]  [1:  United Nations (UN), Draft conclusions on identification and legal consequences of peremptory norms of general international law (jus cogens) (2022) Conclusion 4.] 


The increasing acceptance and recognition by a very large majority of States that pregnant women and children should not be executed is evidenced by a review of reports from 2004 submitted to the United Nations Human Rights Council, General Assembly, and the Economic and Social Council, by which this submission is informed.[footnoteRef:2] [2:  Review carried out by Eleos Justice Anti-Death Penalty Clinic (Monash University) is available from: https://docs.google.com/document/d/1feWruBHy83sV7vAlaG3PCty7PidVMwVbV1BCo3Jrjb8/edit ] 



Execution of Pregnant Women

A norm of general international law 

[bookmark: _Ref162362426][bookmark: _Ref162362555][bookmark: _Ref162362310]The prohibition on the execution of pregnant women is a norm of general international law as evidenced by consistent State practice of conformity with this norm out of a sense of duty.[footnoteRef:3] As early as 1994, the Human Rights Committee has considered the prohibition of the execution of pregnant women or children as representing customary international law[footnoteRef:4]—the ‘most obvious manifestation of general international law’, and the most common basis for jus cogens.[footnoteRef:5] Since then, UN bodies have repeatedly noted that ‘there does not appear to be a country anywhere that allows the execution of a pregnant woman, and there are no reports of any such executions in modern times’.[footnoteRef:6] [3:  This is the definition of customary international law which is one of the bases for jus cogens. UN 2022 (n 1) Conclusion 5 Commentary 4 (2022). ]  [4:  Human Rights Committee, General Comment 24 (4 November 1994) [8].  ]  [5:  UN 2022 (n 1) Conclusion 5. See also United Nations, Draft conclusions on identification of customary international law (2018). ]  [6:  United Nations Economic and Social Council (ECOSOC), Report of the Secretary-General, UN Doc E/2010/10 (18 December 2009) [87]; United Nations Economic and Social Council, Report of the Secretary-General, UN Doc E/2015/49 (13 April 2015 [80].] 


Acceptance and recognition by all States is not required for the identification of a norm as jus cogens, only acceptance and recognition by a very large and representative majority of States.[footnoteRef:7] This can be evidenced by recitals in treaties, adoption of resolutions at intergovernmental conferences, domestic legislation, and other conduct of States.[footnoteRef:8]   [7:  UN 2022 (n 1) Conclusion 7.]  [8:  Ibid Conclusion 8 (2022).] 


· Conduct of States: There have been no known execution of pregnant women in decades. A 2023 news article claimed that North Korea has executed pregnant women,[footnoteRef:9] to which the North Korean government specifically denied and affirmed, in its Universal Periodic Review (UPR) report, that it does not execute pregnant women.[footnoteRef:10] This suggests that, even if the allegation were true, the North Korean government recognises the unlawfulness of the execution of pregnant women.  [9:  Lee Hyo-jin, ‘Children, pregnant women executed, tortured in North Korea: report’ The Korea Times (31 March 2023) https://www.koreatimes.co.kr/www/nation/2024/03/103_348160.html]  [10:  Human Rights Council, National report: Democratic People’s Republic of Korea,
UN Doc A/HRC/WG.6/33/PRK/1 (20 February 2019) [21]. ] 

· [bookmark: _Ref162362648]Domestic legislation: Almost all countries that retain the death penalty have laws that prohibit the execution of pregnant women.[footnoteRef:11]  [11:  ECOSOC, Report of the Secretary-General, UN Doc E/2020/53 (17 April 2020) paras 77-80; and ECOSOC 2015 (n 6) paras 80-83 provide a brief overview of domestic laws prohibiting the execution of pregnant women. The following States’ Criminal Codes exempt women and children (below the age of 18) from capital punishment: Belarus (Article 59(2)(1); Russian Federation (Article 59(2), Criminal Code); Tajikistan, Article 59(2); Vietnam, Clauses 2 & 3, Article 40 of the 2015 Penal Code (amended in 2017). Execution of pregnant is prohibited under federal or state law in the USA. Zimbabwe’s Constitution (2013 amendment) excludes women from capital punishment.] 

· [bookmark: _Ref162363587]Treaties and resolutions: The International Covenant on Civil and Political Rights (ICCPR), which has near-universal adherence with 173 ratifications and an additional six signatories, prohibits the execution of pregnant women.[footnoteRef:12] The United States of America (USA), which made a reservation pertaining to Article 6 (5) of the ICCPR, expressly excluded pregnant women from execution,[footnoteRef:13] signifying a recognition of the peremptory nature of the prohibition. Other widely ratified international and regional treaties contain similar prohibitions: the Additional Protocols to the 1949 Geneva Conventions,[footnoteRef:14] the American Convention on Human Rights,[footnoteRef:15] and the Arab Charter on Human Rights.[footnoteRef:16] Resolutions by UN bodies also provide evidence of support by these UN entities for the norm expressed in these treaties. These include resolutions by the Commission on Human Rights,[footnoteRef:17] General Comments by the Human Rights Committee,[footnoteRef:18] and Safeguards developed by the Economic and Social Council[footnoteRef:19] and endorsed by the UN General Assembly.[footnoteRef:20]  [12:  Article 6(5), International Covenant on Civil and Political Rights (ICCPR). UN OHCHR, ‘Status of Ratification Interactive Dashboard, https://indicators.ohchr.org ]  [13:  Inter-American Commission on Human Rights, Domingues v. United States, Case No. 12.285, (22 October 2002) para 61.]  [14:  Additional Protocol to the 1949 Geneva Conventions and Relating to the Protection of Victims of International Armed Conflicts (1979) 1125 UNTS 3, art. 76(3) (ratified by 174 States); Additional Protocol to the 1949 Geneva Conventions and Relating to the Protection of Victims of Non- International Armed Conflicts (1979) 1125 UNTS 3, art. 6(4) (ratified by 169 States). ]  [15:  American Convention on Human Rights, art. 4(5).]  [16:  Arab Charter on Human Rights, art. 7(2).]  [17:  The Commission on Human Rights has adopted resolutions calling on States to exclude pregnant women from capital punishment, e.g.: Resolution 1998/8 (3 April 1998) [3(a)]; Resolution 2004/67 (21 April 2004) [4(b)]; Resolution 2005/59 (20 April 2005) [7(a)].]  [18:  Human Rights Committee (n 4) [8].  ]  [19:  ECOSOC, Resolution 1984/50: Safeguards guaranteeing protection of the rights of those facing the death penalty (25 May 1984) [3].]  [20:  UN General Assembly, Resolution 39/118 (14 December 1984).] 

· Public statements[footnoteRef:21]: UN member States have been participating in the periodic reports by Secretary-General through the submission of replies to detailed questionnaires on the question of the death penalty. All States that replied to the questionnaire, including retentionist States such as China, Egypt, Japan, Singapore, and the USA, affirmed that they do not allow the execution of pregnant women.[footnoteRef:22]  [21:  UN 2018 (n 5) Conclusion 12, Commentary 5. ]  [22:  The number of States that replied to the questionnaires increased from 54 States in 2015 to 60 in 2020. Aside from those mentioned above, other retentionist States that replied are: Iraq, Kuwait, Lebanon, Myanmar, Qatar, Russian Federation, Tajikistan, and Thailand. ECOSOC 2015 (n 6) [80]; ECOSOC 2020 (n 11). ] 



Execution of Children

A norm of general international law 

[bookmark: _Ref162363125]The prohibition of executions for offences committed by children, defined as persons below 18 years of age, has been recognised by various UN bodies as a norm of customary international law.[footnoteRef:23]   [23:  Human Rights Committee (n 4) [8]; Committee on the Rights of the Child, General comment No. 24, UN Doc CRC/C/GC/24 (18 September 2019) [79]; UN Sub-Commission on the Promotion and Protection of Human Rights Resolution 2000/17, UN Doc.E/CN.4/Sub.2/RES/2000/17 (17 August 2000). See also Domingues v. United States, Case No. 12.285 (22 October 2002) [67].] 


Acceptance by States 

· [bookmark: _Ref162362915]Conduct of States: The number of countries that are known to have executed children has significantly decreased from 9 countries during 1992 to 2019—Congo, China, Iran, Nigeria, Pakistan, Saudi Arabia, Sudan, USA, and Yemen—to only Iran after 2019.[footnoteRef:24] In 2022, five known executions of children were carried out in Iran.[footnoteRef:25] Even as Iran continues to execute children, the government has acknowledged the unlawfulness of such actions during the UPR processes, and reported its recent amendments to Iranian law, which allow only a maximum of five years of detention in correctional facilities as punishment for children.[footnoteRef:26] While the Economic and Social Council has noted that there are a handful of countries that permits the application of the death penalty to children, including India, Iran, Malaysia, Pakistan, Saudi Arabia, Somalia, the Sudan, Tonga, and the United Arab Emirates, such laws do not appear to have been applied in recent years.[footnoteRef:27] For example, in 2018 Pakistan reported to the Human Rights Council that that the death penalty is not imposed on individuals below the age of 18 ‘and that no individual below the age of 18 had been sentenced to death’.[footnoteRef:28] In 2020, Saudi Arabia announced that it had ended the imposition of the death penalty on juveniles.[footnoteRef:29]  [24:  Amnesty International, Executions of persons who were children at the time of the offence 1990 – 2022 (2023). From 2016 to 2019, only three countries executed individuals who were minors at the time of offence: Iran (18 executions), South Sudan (4), and Saudi Arabia (1).]  [25:  Previous cases of executions of minor (3 in 2021 and another 3 in 2020) were also from Iran; of the 7 minors executed in 2019, 5 were from Iran, 1 from Saudi Arabia, and 1 from South Sudan. Amnesty International 2023 (n 24). ]  [26:  Human Rights Council (HRC), UN Doc A/HRC/43/12/Add.1 (20 February 2020) [5]. ]  [27:  ECOSOC 2020 (n 11) [71]. ]  [28:  HRC, UN Doc A/HRC/39/19 (14 September 2018) 42. ]  [29:  HRC, UN Doc A/HRC/45/20 (13 August 2020) [11]. However, in 2023, Abdullah Al-Derazi was facing the death penalty for crimes alleged to have been committed when he was 17 years old; execution has not been carried out as of March 2024. https://www.ohchr.org/en/press-releases/2023/10/saudi-arabia-un-expert-alarmed-imminent-execution-child-defendant] 

· Domestic legislation: Of the 55 countries that retain the death penalty in law and practice, almost all have provisions in their domestic legislation excluding children from the application of the death penalty,[footnoteRef:30] or may be presumed to exclude them by virtue of their ratification to the ICCPR and the CRC.[footnoteRef:31] At least 5 countries have changed their laws since 1994 to remove the application of the death penalty to child offenders: Barbados, Pakistan, Yemen, Zimbabwe and China.[footnoteRef:32] While the USA has not ratified the relevant treaties discussed below, of 38 states and federal military and civilian jurisdictions that have laws authorising the use of capital punishment, 16 states explicitly exclude individuals below the age of 18 at the time of the offence from the death penalty.[footnoteRef:33] The US Supreme Court has also ruled that sentencing an individual to death for a crime committed when they were under 18 is unconstitutional under the Eighth Amendment.[footnoteRef:34] [30:  See footnote 11. Kuwait also formally abolished in 2017 the death penalty for all offenders below the age of 18. Juvenile Law, art. 14 (as amended in March 2017).  ]  [31:  Amnesty International, Children and the Death Penalty, Executions Worldwide since 1990 (2000).]  [32:  ECOSOC, Report of the Secretary General, U.N. Doc. E/2000/3 (2000) [29].]  [33:  Domingues v. US (n 23) [79].]  [34:  Roper v. Simmons, 543 U.S. 551 (2005). ] 

· Treaties and resolutions: The prohibition has been codified in treaties with near universal adherence without reservation.[footnoteRef:35] The ICCPR prohibits the imposition of death sentences on crimes committed by persons below eighteen years of age. The Convention on the Rights of the Child (CRC), ratified by 196 States,[footnoteRef:36] also provides a similar prohibition (Article 37a), with no explicit reservations made on Article 37(a).[footnoteRef:37] The Inter-American Commission on Human Rights (IACHR) stated that the extent of ratification of the CRC alone ‘constitutes compelling evidence of a broad consensus on the part of the international community repudiating the execution of offenders under 18 years of age’.[footnoteRef:38] The same prohibition also appears in the American Convention on Human Rights[footnoteRef:39], which has 25 ratifications and no reservations, with the IACHR noting that such ‘broad hemispheric adherence to the American Convention … constitutes compelling evidence of a regional norm repudiating the application of the death penalty to persons under 18 years of age’ even among retentionist countries such as Jamaica and Grenada.[footnoteRef:40] The prohibition has also been codified in the African Charter on the Rights and Welfare of the Child.[footnoteRef:41] The prohibition was repeatedly affirmed in various UN instruments, evidencing support by UN bodies of such a norm: resolutions by the Commission on Human Rights;[footnoteRef:42] General Comments by treaty bodies; [footnoteRef:43] Safeguards developed by the Economic and Social Council;[footnoteRef:44] and resolutions of the Sub­Commission on the Promotion and Protection of Human Rights.[footnoteRef:45] [35:  Domingues v. US (n 23) [68].]  [36:  Only the United States has not ratified the treaty despite having signed it in 1995.]  [37:  UN OHCHR, ‘Status of Ratification Interactive Dashboard, https://indicators.ohchr.org ]  [38:  Domingues v. US (n 23) [57]. ]  [39:  American Convention on Human Rights, (1978) 1144 UNTS 123, art. 4(5).]  [40:  Ibid; Domingues v. US (n 23) [64].]  [41:  African Charter on the Rights and Welfare of the Child (entered into force 29 November 1999) art. 5(3).  ]  [42:  The resolutions adopted by the Commission on Human Rights mentioned under I above similarly include calls for States not to impose the death penalty for crimes committed by persons below 18 years of age. Commission on Human Rights, Resolution 1998/8 (3 April 1998) [3(a)]; Resolution 2004/67 (21 April 2004) [4(a)]; Resolution 2005/59 (20 April 2005) [7(a)].]  [43:  Human Rights Committee (n 4) [8]; Committee on the Rights of the Child (n 23) [79];  ]  [44:  ECOSOC 1984 (n 19) [3].]  [45:  Sub­Commission on the Promotion and Protection of Human Rights, Resolution 1999/4 (24 August 1999) [1-2]; Sub-Commission on Human Rights, Resolution 2000/17 (17 August 2000) [1-3]. ] 

· Public statements. Retentionist countries that have been participating in the UPR processes have supported recommendations to prevent the application of the death penalty to minors.  Although Afghanistan’s Juvenile Code exempts individuals under 18 from death sentences or life imprisonment,[footnoteRef:46] the government expressed acceptance of recommendations to commute the death sentences of juveniles.[footnoteRef:47] Egypt and Yemen supported recommendations to ensure that no juvenile was sentenced to death in their respective jurisdictions.[footnoteRef:48] [46:  Afghanistan Juvenile Code, art. 39, (23 March 2005).]  [47:  Human Rights Council, Afghanistan, UN Doc  A/HRC/41/5/Add.1 (18 June 2019) [5]. ]  [48:  Human Rights Council, UN Doc A/HRC/45/20 (13 August 2020) [10]. 
] 
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