[image: Logo

Description automatically generated with medium confidence][image: ]
		



Response to the Call for inputs: 
Secretary-General’s report on the question of the death penalty
51st session of the Human Rights Council

Submitted by The Advocates for Human Rights
a non-governmental organization in special consultative status with ECOSOC since 1996

Submitted 31 March 2024


The Advocates for Human Rights (The Advocates) is a volunteer-based nongovernmental organization committed to the impartial promotion and protection of international human rights standards and the rule of law. Established in 1983, The Advocates conducts a range of programs to promote human rights in the United States and around the world, including monitoring and fact finding, direct legal representation, education and training, and publications. In 1991, The Advocates adopted a formal commitment to oppose the death penalty worldwide and organized a death penalty project to provide pro bono assistance on post-conviction appeals, as well as education and advocacy to end capital punishment. The Advocates currently holds a seat on the Steering Committee of the World Coalition against the Death Penalty.

The World Coalition Against the Death Penalty, an alliance of more than 150 NGOs, bar associations, local authorities, and unions, was created in Rome on 13 May 2002. The aim of the World Coalition is to strengthen the international dimension of the fight against the death penalty. Its ultimate objective is to obtain the universal abolition of the death penalty. To achieve its goal, the World Coalition advocates for a definitive end to death sentences and executions in those countries where the death penalty is in force. In some countries, it is seeking to obtain a reduction in the use of capital punishment as a first step towards abolition.




1. This report summarizes developments since 1 July 2022 regarding the question of the death penalty in the United States. Unless otherwise indicated, all case information is from the Death Penalty Information Center.[footnoteRef:2]  [2:  Death Penalty Information Center, deathpenaltyinfo.org.] 

Persons with psycho-social disabilities
Executions of people when psycho-social disability played a role in the crime
2. In February 2023, the state of Florida executed Donald Dillbeck. Testing had revealed “widespread and profound neurological damage throughout Mr. Dillbeck’s brain, with particular abnormality in the portions of the brain most responsible for regulating planning, mood, judgment, behavior, impulse control and intentionality.”
3. In March 2023, the state of Texas executed Gary Green, even though experts testified at trial that the paranoia associated with his schizoaffective disorder likely contributed to his crime. He also had an intellectual disability. 
4. In April 2023, the state of Florida executed Louis Gaskin. At trial, the jury did not hear any evidence of his schizophrenia, brain damage, or trauma. The jury had voted 8-4 to sentence him to death.
5. In May 2023, the state of Florida executed Darryl Barwick, who had a psycho-social disability as well as brain damage from trauma. 
6. In October 2023, the state of Texas executed Jedidiah Murphy, who had had a long history of psycho-social disability and who had carried out the murder for which he had been sentenced to death during a dissociative episode.
Competency to be executed
7. In September 2023, a federal district court ruled that the state of Texas could not execute Scott Panetti, who has lived with chronic schizophrenia for over forty years.[footnoteRef:3] Panetti’s case had reached the U.S. Supreme Court in 2007, when that Court ruled that authorities must not execute a person if the person does not understand the reason for their imminent execution.[footnoteRef:4] After a three-day evidentiary hearing in October 2022, the court concluded that Panetti “lack[ed] a rational understanding of the connection between his offense and his sentence of death and that his execution would therefore violate the Eighth Amendment’s prohibition on cruel and unusual punishment.”[footnoteRef:5] To execute such a person, the court reasoned, would “‘offend[] moral values’ and ‘serves no retributive purpose.’”[footnoteRef:6] The court observed that the trial court’s determination that Panetti had been competent to stand trial did not bar a conclusion that he was not competent to be executed because the latter inquiry “hinge[]s on a prisoner’s mental state at the time an execution is imminent.”[footnoteRef:7] The court agreed with Panetti’s expert that Panetti believes the state of Texas intends to execute him “to cover up the conspiracy he uncovered in Fredericksburg concerning pedophilia, corruption, and drug trafficking,” and “to prevent him from preaching and ‘saving souls,’” not as a penalty for the murders he committed in 1992.[footnoteRef:8] The court also found that Panetti’s “severely disordered mind . . . made it nearly impossible for him to follow a logical train of thought for more than two or three sentences,” and that condition affected his “ability to understand the world around him, including his impending execution.”[footnoteRef:9] [3:  Panetti v. Lumpkin, No. A-04-CA-042-RP, Mem. Op. & Order on Remand, W.D. Tex., Sept. 27, 2023.]  [4:  Panetti v. Quarterman, 551 U.S. 930 (2007).]  [5:  Panetti v.  Lumpkin, at 1.]  [6:  Id. at 6.]  [7:  Id. at 7.]  [8:  Id. at 21.]  [9:  Id. at 22.] 

8. Several states, however, have recently carried out executions of people with severe psycho-social disabilities:
· In June 2023, the state of Florida executed Duane Owen after the court that found him competent to be executed, relying on opinions of psychiatrists who had only briefly examined Owen, which the court found more credible than the contrary opinion of a neuropsychologist who had spent over 13 hours conducting interviews with Owen.
· In August 2023, the state of Missouri executed Johnny Johnson, who had been diagnosed with schizophrenia and who had longstanding, severe psycho-social disabilities, even though his attorneys argued that his disabilities prevented him from understanding the connection between his imminent execution and the crime he had committed. Johnson had said that he was a vampire who could reanimate his organs after his execution and that Satan had told him that his execution was part of Satan’s plan to destroy the world. 
· Also in August 2023, the state of Florida executed James Barnes, who had a lengthy history of psychosocial disability. At trial, “Barnes waived his right to counsel and to a jury, represented himself, pled guilty, and waived all mitigation evidence at sentencing. After his execution was scheduled, he discharged his lawyers and waived his appeals.”[footnoteRef:10] A judge found him competent but no medical professional conducted a mental evaluation of Barnes. [10:  Death Penalty Information Center, The Death Penalty in 2023: Year End Report, Dec. 1, 2023, https://deathpenaltyinfo.org/facts-and-research/dpic-reports/dpic-year-end-reports/the-death-penalty-in-2023-year-end-report.] 

Persons with intellectual disabilities
9. In March 2023, the state of Texas executed Arthur Brown. He had been diagnosed with Fetal Alcohol Syndrome Disorder and was enrolled in special education classes due to low scores on intelligence tests as a child.
10. In October 2023, the state of Florida executed Michael Zach, whose attorneys argued that he had an intellectual disability due to his diagnosis of Fetal Alcohol Syndrome Disorder.
Children of people sentenced to death
11. Over the reporting period there were several developments in cases in which authorities had used the children of women charged with capital crimes as tools in criminal proceedings or had suggested that their parenting skills warranted a guilty verdict or a death sentence, demonstrating gender bias in the criminal legal system. 
12. In August 2022, an Illinois court granted the state prosecutor’s motion to dismiss all charges against Marilyn Mulero, who had previously been sentenced to death after being framed for the murder of an alleged gang member. She had wrongfully confessed in 1992 after a 20-hour interrogation, when she was denied sleep and access to counsel and was threatened with the loss of her two children if she did not confess. The trial court had denied her motion to suppress the confession.
13. In March 2023, a federal appeals court denied relief to Brenda Evers Andrew, who had been sentenced to death in Oklahoma for killing her husband, even though another person confessed to the crime and insisted she had no involvement in it.[footnoteRef:11] During her interrogation, when she was wearing nothing more than two open-backed hospital gowns, hospital-issued underwear, and booties, she repeatedly asked for permission to see her children; the officer questioning her said she could leave only after they finished the interrogation.[footnoteRef:12] At trial, prosecutors relied on gender stereotypes to question her ability parent her children. One witness testified that Andrew’s hairstyle was “the opposite” of what “other mothers” look like.[footnoteRef:13] Prosecutors asked multiple witnesses what a “good mother” does and then invited them to compare Andrew to that standard. Prosecutors even contended that Andrew was not a good mother because she allowed her children to read a murder mystery.[footnoteRef:14] Such irrelevant evidence fomented gender bias in the jury. [11:  Andrew v. White, Pet’n for Certiorari, U.S. Sup. Ct., Jan. 22, 2024, at 1.]  [12:  Id. at 2, 6. The trial court concluded, nonetheless, that she was not in custody and was providing information “voluntarily,” and the federal appellate court affirmed this determination. Id. at 32.]  [13:  Id. at 10-11.]  [14:  Id. at 11-12.] 

14. A Texas trial court is now considering claims raised by Melissa Lucio, a mother of twelve who had been scheduled for execution in April 2022 for the alleged murder of her two-year-old daughter.[footnoteRef:15] Lucio’s legal team argues that the prosecution presented false testimony, the prosecution’s expert employed faulty forensic practice, and the prosecution concealed exculpatory evidence.[footnoteRef:16] One of Lucio’s interrogators testified that from the moment he entered the interrogation room, he “knew” Lucio “had done something” based on her body language.[footnoteRef:17] During a seven-hour interrogation, Melissa more than 100 times denied abusing her daughter, but eventually succumbed to manipulation and pressure and falsely confessed.[footnoteRef:18] According to Sandra Babcock of the Cornell Center for the Death Penalty Worldwide,  [15:  Liliana Segura & Jordan Smith, Melissa Lucio’s Life Was Spared at the Last Minute. What Happens Now? The Intercept, Apr. 28, 2022, https://theintercept.com/2022/04/28/melissa-lucio-execution-stay-texas/.]  [16:  Ibid.]  [17:  Ibid.]  [18:  Oliver O’Connell & Alisha Rahaman Sarkar, Melissa Lucio execution; White House won’t be drawn in on case as international pressure grows, Independent, Apr. 9, 2022, https://www.independent.co.uk/news/world/americas/melissa-lucio-daughter-autopsy-netflix-documentary-execution-b2053487.html.] 

When you look at the interrogation of Melissa and you compare it to the interrogation of her partner [who had been arrested at the same time for the same crime], what you see is that the police repeatedly interrupt her every single time she asserts her innocence. They berate her for her mothering. They criticize the food that she gave her children. They go back over and over again to, that she was a mother and as a mother, she had had to have known what was happening to her children, and that she had to be responsible. With her partner, they simply, the police noted that he was taking care of, they had 13 children that he was taking care of 13 children, and boy, that must be tough. And the cop says, you know, I’m a father myself. I know how difficult it is. And then they let him tell his story, they interrupt him twice. They interrupt her more than 50 times. And this, to me is also a really clear illustration of how bias works and how insidious it is.
15. The prosecution’s forensic pathologist insisted that the child’s injuries could have resulted only from a fatal beating, even though medical experts state that the child’s injuries were entirely consistent with a fall down the stairs.[footnoteRef:19] Prosecutors concealed evidence from the state’s child protection agency that corroborated Lucio’s statements about the cause of death.[footnoteRef:20] Lucio had survived decades of sexual and gender-based violence at the hands of family members and intimate partners; the criminal legal system failed to account for the role of this gender-based violence in her case, particularly regarding her coerced false confession.[footnoteRef:21] Her surviving children have begged authorities to spare her life.[footnoteRef:22] [19:  Liliana Segura & Jordan Smith, Melissa Lucio’s Life Was Spared at the Last Minute. What Happens Now? The Intercept, Apr. 28, 2022, https://theintercept.com/2022/04/28/melissa-lucio-execution-stay-texas/.]  [20:  Ibid.]  [21:  Michelle Onello, Texas set to execute Melissa Lucio despite credible claims of innocence, Ms., Mar. 15, 2022, https://msmagazine.com/2022/03/15/melissa-lucio-texas-death-penalty/.]  [22:  Mike Bedigan, Kim Kardashian “heartbroken” by death sentence given to US mother Melissa Lucio, Evening Standard, Apr. 7, 2022, https://ca.movies.yahoo.com/movies/kim-kardashian-heartbroken-death-sentence-052251118.html.] 
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