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 Cultural Monopolies: Th e Cases of 

International Sports Associations and 
Internet Platforms  

   GRISCHKA   PETRI 1     

   I. Introduction  

 Th is chapter highlights the structural affi  nities between Internet platforms 
( section  II ) and international sports associations ( section III ) with a view to 
their status as cultural monopolists. It suggests a portability of arguments relat-
ing to instruments to control these monopolies ( section IV ). Th e potential of 
the Convention on the Protection and Promotion of the Diversity of Cultural 
Expressions (hereinaft er the UNESCO Convention or the Convention) 2  and the 
International Covenant on Economic, Social and Cultural Rights 3  to be used as 
such instruments will be investigated.  

   II. Internet Platform Providers and their Monopolies  

 Accounts of big Internet platforms and their abuse of power have become abun-
dant, and it would be impossible to take a survey of even the better-known cases 
in such a short chapter. Th is is not to say that it would not be an important task to 
undertake. As a consequence, the selected examples may seem arbitrarily chosen. 
Th e reasons for their inclusion are that they are widely discussed and timely 
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  4    See     Twitter  ,  ‘  Permanent Suspension of @realDonaldTrump  ’  ( 8 January 2021 )   blog.twitter.com/
en_us/topics/company/2020/suspension.html   .  Internet sources quoted in this chapter are archived and 
accessible at   archive.org   if deleted from their original web space.  
  5      twitter.com/realDonaldTrump/status/1265255835124539392?s=20  . Donald Trump ’ s tweets are 
archived at   www.thetrumparchive.com/  .  
  6      twitter.com/realDonaldTrump/status/1266231100780744704  .  
  7    Facebook post by Mark Zuckerberg, CEO of Facebook (8 January 2021)   www.facebook.com/zuck/
posts/10112681480907401  . Th e ban runs out on 7 January 2023.  
  8    Executive Order on Preventing Online Censorship (28 May 2020)   www.whitehouse.gov/
presidential-actions/executive-order-preventing-online-censorship/  .  

(Trump v Twitter) or that they seem to constitute a paradigm shift  for the (poten-
tially un-)democratic handling of digital power (Cambridge Analytica). Th is kind 
of democratic defi cit is an inherent element of international sports federations, 
which is why they are off ered as a model for comparison. 

   A. Trump v Twitter  

 Donald Trump, 45th President of the United States of America between 2017 
and 2020, was a prominent user of Twitter, an online platform for shorter commu-
nications. At the time of the permanent closure of his account by the company 
on 8 January 2021, 4  Trump had more than 88 million followers on the platform. 
Until May 2020, many of his tweets were criticised outside Twitter for being divi-
sive or inaccurate, or both. When Trump claimed on Twitter that postal ballots 
to be used for the presidential elections later in the year would be fraudulent, his 
message was marked as inaccurate by the platform. 5  A few days later, under the 
impression of growing protests aft er the killing of George Floyd in Minneapolis, 
Trump announced that he might react by bringing in the armed forces to open fi re 
on protesters. Twitter marked the tweet as glorifying violence, a violation of the 
platform ’ s terms and conditions. 6  During and aft er the 2020 US presidential elec-
tions, the public got used to tweets by Donald Trump being marked as inaccurate 
by Twitter, oft en with a warning that  ‘ this claim about election fraud is disputed ’ . 

 Th ese measures received great attention because they seemed to mark a policy 
change. Th ey deserve our attention because they highlight a particular problem 
that involves the interaction between private but globally eff ective norms, such as 
the terms and conditions of an Internet platform, and legal norms. While Trump 
criticised Twitter and threatened to introduce legislation against Internet provid-
ers, Facebook was criticised (not by Trump, of course) because it did  not  mark 
postings from Trump and its administration as misleading. Facebook changed its 
policy aft er the Capitol riots of 6 January 2021, when it banned Trump for at least 
the remainder of his term. 7  

 In May 2020, Trump quickly signed an executive order  ‘ on preventing online 
censorship ’ , just days aft er Twitter had marked his tweet as untrue. 8  Th e executive 



Cultural Monopolies 141

  9       Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain 
legal aspects of information society services, in particular electronic commerce, in the Internal Market  
[ 2000 ]  OJ L178/1  .   
  10    Th e  Washington Post  has compiled a database of Donald Trump ’ s more than 30,000 false or 
misleading claims during his presidency,   www.washingtonpost.com/graphics/politics/trump-claims-
database/?itid=lk_inline_manual_11  .  
  11         G   Harris   ,  ‘  Long-Running Facebook Battle over Censored Courbet Painting Gets Happy Ending  ’  
  Th e Art Newspaper   ( 6 August 2019 )   www.theartnewspaper.com/news/facebook-legal-battle-over-
courbet-painting-winds-down   .   
  12     Th e Art Newspaper ,  ‘ Spencer Tunick ’ s Nip Slip ’  (4 June 2019)   www.theartnewspaper.com/blog/
spencer-tunick-s-nip-slip  .  

order questions a distinction that has been vital for providers of communica-
tion platforms in the USA. Similar legislation is in place in other jurisdictions. 
In the USA, it is to be found in section 230 of the Communications Decency Act 
from 1996. Th e provision prevents people from suing providers of an  ‘ interactive 
computer service ’  for libel if users post defamatory messages on their platforms. 
Within the European Union, Article 14 of the Electronic Commerce Directive 
of 2000 follows a similar model. 9  Th e law does not treat intermediary website 
operators as publishers; in this model, the platforms provide an infrastructure but 
are not responsible for the content. On the other hand, the platforms are free to 
remove or restrict posts they deem  ‘ obscene, lewd, lascivious, fi lthy, excessively 
violent, harassing or otherwise objectionable, whether or not such material is 
constitutionally protected ’ . Trump ’ s executive order argues that if a platform acts in 
bad faith, it should no longer be treated as a provider for other peoples ’  messages 
but as a publisher, and be accountable for the published content. It argues that 
 ‘ When large, powerful social media companies censor opinions with which they 
disagree, they exercise a dangerous power  …  Twitter, Facebook, Instagram, and 
YouTube wield immense  …  power to shape the interpretation of public events ’ .  

   B. Platform Censorship and the Arts  

 It complicates the analysis that this statement is basically correct  –  which is unex-
pected, coming from an administration that was notorious for its fact-bending 
capacities. 10  Within the art world, Facebook ’ s censorship of nudity has caused an 
unceasing debate. To mention just two cases, Fr é d é ric Durand, a French teacher, 
was banned from Facebook because he uploaded a picture of Gustave Courbet ’ s 
 L ’ Origine du Monde . In the end, the case was settled out of court. 11  Th e photog-
rapher Spencer Tunick, who is famous for his mass scenes of ordinary people in 
the nude which he photographs in public places, joined a group of artists who 
expressed their criticism of Facebook ’ s censorship. In June 2019, he organised 
an event with 125 people who posed nude in front of the New York headquar-
ters of Facebook (and Instagram), together with the National Coalition Against 
Censorship. 12  It is, of course, debatable in itself why artistic freedom has to be 
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  13    See the website of the 42 Club,   www.midnightsociety.org/ig-government  .  
  14    Facebook Community Standards,   facebook.com/communitystandards  .  
  15    Instagram Community Guidelines,   about.instagram.com/blog/announcements/instagram-
community-guidelines-faqs  .  
  16         F   T ö nnies   ,   Community and Civil Society   (   J   Harris    ed,  fi rst published 1887 ,   Cambridge  ,  Cambridge 
University Press ,  2001 )   22;  cf  ibid 32:  ‘ reciprocal binding sentiment ’ .  
  17    ibid 26.  
  18    ibid 29.  

identifi ed with the public representation of (predominantly female) nudity as in 
these two cases. To put this traditional, white, male heterosexual aesthetic prefer-
ence into a more diversifi ed context, artists have formed an alliance to point out 
Instagram ’ s handling of non-streamlined eroticised content, Artists Against Social 
Media Censorship. Th ey debate body-shaming, queer and non-binary sexual iden-
tities, and in 2020 presented a line of cases in the form of an online exhibition. 
With a special interest in communities and their defi nition and normative role in 
mind, the artists ’  conclusion is intriguing. Th ey formulate a  ‘ government analogy ’ . 
It arises from a structural analysis, in which the platform is compared to a feudal-
istic state. 13  Th is analysis denotes a lack of control and an imbalance of powers, as 
well as a perceived lack of participation in the areas of policy and decision making. 
From the perspective of the user or citizen, an organisation exercises power. Th ere 
is, however, a fundamental diff erence between the norms: governments rely on 
laws, whereas Internet platforms rely on contracts and the large set of terms and 
conditions that comes with them. Th ey are sometimes termed  ‘ community stand-
ards ’  (Facebook) 14  or  ‘ Community Guidelines ’  (Instagram), 15  implying that all 
the users are part of a single, global community. Such a claim is unconvincing. 
In his classic treatise,  Community and Civil Society , originally published in 1887, 
Ferdinand T ö nnies described the emotional component of communities, their 
 ‘ sense of unity ’ . 16  T ö nnies anchored communities within biological, familial and 
anthropological frameworks, arguing that they contributed to achieving a degree 
of mutual protection and help. 17  Besides family ( ‘ kinship ’ ) and neighbourhood, 
T ö nnies pointed out friendship and comradeship as important kinds of commu-
nity, based on  ‘ similarity of work or opinion ’ , for example  ‘ artistic sympathy or 
creative purpose ’ . 18  Th is category takes us back to the activities of the 42 Club and 
other artists ’  initiatives against the power of Internet platforms. It demonstrates 
that consumer status alone is not enough to form a community.  

   C. Collusion of State and Platform and the Case of 
Cambridge Analytica  

 Other Internet platforms emphasise their regionality and off er themselves as an 
alternative for a political or regional community. Parler is a service, modelled on 
Twitter, that has a large conservative to far-right user base in the USA. In the wake 



Cultural Monopolies 143

  19    See the detailed report by      J   Knockel    et al,  ‘  We Chat, Th ey Watch: How International Users 
Unwittingly Build up WeChat ’ s Chinese Censorship Apparatus  ’  (  Th e Citizen Lab  ,  7 May 2020 )   citizen-
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  20    For a fi rst sociological assessment of the Cambridge Analytica case, see       F   Maschewski    and 
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Cambridge Analytica revisited  ’   in     M   Seeliger    and    S   Sevignani    (eds),   Ein neuer Strukturwandel der 
 Ö ff entlichkeit ?   ,  Leviathan Sonderband   37  (  Baden-Baden  ,  Nomos ,  2021 )    320 – 41. In lieu of a compre-
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of the global COVID-19 crisis, Telegram has become a platform for conspiracy 
theorists. A prominent example of a regionally successful platform is the  ‘ Russian 
Facebook ’ , formerly known as V-Kontakte and now concisely branded vk.ru. Th e 
design of the website is an explicit echo of Facebook ’ s. Th ese regional alternatives 
to Facebook can be the leading platforms in their own areas. Another example 
is WeChat, a Chinese platform that combines the communicative functions of 
WhatsApp, Facebook and eBay. However, WeChat is tightly controlled by the 
Chinese government: communications are subject to pervasive content surveil-
lance, and fi les deemed politically sensitive are used to invisibly train the artifi cial 
intelligence of China ’ s political censorship system. 19  As a consequence, not only 
can a digital platform in itself be powerful because of its monopoly-like posi-
tion on the global or a regional market, it can also aggregate governmental power 
depending on the levels of civil rights, freedom and censorship. 

 While such congruence is plainly visible in the case of WeChat, it is widely 
expected in Western democracies that fundamental liberties should not be compro-
mised by private platforms, that these platforms should be controlled under the rule 
of law and that governmental institutions or even political organisations must not 
make use of the power of digital platforms for uncontrolled, potentially undemo-
cratic purposes. Th is expectation was thwarted by the Facebook – Cambridge 
Analytica data scandal, which was disclosed in 2018. Since 2014, personal data of 
near 87 million Facebook users had been acquired without their consent through 
apps using Facebook ’ s user data by British consulting fi rm Cambridge Analytica. 
While Facebook claimed that this data transfer violated its terms and conditions, 
it also profi ted massively from the sales share of the app harvesting the data, called 
 ‘ thisisyourdigitallife ’ . Th e haul included data on user identities, age, users ’  sexual, 
religious and political orientation, their interests and job affi  liations. Th e data was 
aggregated to psychological profi les. Th ese profi les were then used for political 
advertising servicing the Brexit and Trump campaigns of 2016. Some Facebook ads 
targeted potential voters for Hilary Clinton and the Remain campaign to demoti-
vate them and discourage them from going to the polls; others camoufl aged their 
partisanship and gave the impression they were an independent news source. Th e 
operation involved Steve Bannon, then one of Donald Trump ’ s most important 
advisers, and the American soft ware company specialising in big data analytics, 
Palantir. 20  Th e Cambridge Analytica case demonstrates the dominant position of 
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  21    For an introduction, see      P   Bourdieu   ,   Th e Field of Cultural Production   (  Cambridge  ,  Polity Press , 
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  22         M   Horkheimer    and    TW   Adorno   ,   Dialectic of Enlightenment:     Philosophical Fragments   (  Stanford  , 
 Stanford University Press ,  2002 )   95.  
  23         D   Schiller   ,   Digital Capitalism:     Networking the Global Market System   (  Cambridge ,  MA  ,  MIT Press , 
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Want ?   ’    New York Times Sunday Magazine   ( 26 March 2017 )   16.  

globally active Internet platforms and the need for their control. Th is can easily be 
modelled onto the typical fi eld concept as defi ned by Pierre Bourdieu. 21  Th e fi eld 
of digital cultural communication is deeply informed by the balance (or imbal-
ance) of power. Th ere is a clear defi cit of participative options on the side of the 
users, with corresponding consequences for any social communities that do not fi t 
into the terms and conditions of the digital platforms. Th e artists against censor-
ship initiative can serve as an example. Th ese structures have an immediate impact 
on digital communication and creative content.  

   D. Antitrust Laws, Digital Capitalism and the UNESCO 
Convention  

 Th is analysis is not new in itself, and similar concluding statements have been 
made in a growing number of publications. From the perspective of the cultural 
historian, the current platform economy triggers the arsenal of critique from the 
famous chapter on the cultural industries in Max Horkheimer and Th eodor W 
Adorno ’ s  Dialectic of Enlightenment  and recalls the scathing remarks on mass 
culture that becomes uniform under a monopoly. 22  More than 20 years ago, a study 
by Dan Schiller explained how the prevalence of neoliberal thought in the 1980s 
and 1990s contributed to the uncontrolled expansion of powerful private plat-
forms. He spoke of a  ‘ new neoliberal paramountcy ’ . 23  Th e digital capitalism of 
Schiller ’ s analysis is historically based in Web 1.0, and can be described as the 
takeover of digital infrastructure for pre-digital ends such as home entertainment, 
and the corresponding growth of companies investing in and selling this digital 
infrastructure. In 2015, Michael Betancourt concluded in his  Critique of Digital 
Capitalism  that platform providers such as Google and Facebook must violate the 
privacy of their customers in order to function. 24  He tellingly adapted the fi rms ’  
terminology and used the word  ‘ members ’  instead of  ‘ customers ’ , thereby involun-
tarily ( ? ) subscribing to the pretension of a digital community. Th e common use of 
a shared infrastructure does not make for a community, which involves a minimal 
sense of communality. Th is kind of academic analysis has for a long time entered 
the area of journalism and become commonplace. John Herrman asked in the 
 New York Times  what increasingly powerful platform companies actually wanted. 25  
Writing for  Th e Guardian , Nick Srnicek argued that platforms are too big to serve 
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  26         N   Srnicek   ,  ‘  We Need to Nationalise Google, Facebook and Amazon. Here ’ s Why  ’ ,   Th e Guardian   
( 30 August 2017 )   www.theguardian.com/commentisfree/2017/aug/30/nationalise-google-facebook-
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  27         N   Srnicek   ,   Platform Capitalism   (  Cambridge  ,  Polity Press ,  2017 )   43.  
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  30         P   Staab   ,   Digitaler Kapitalismus   (  Frankfurt/Main  ,  Suhrkamp ,  2019 )   170 – 76.  
  31    Srnicek,  Platform Capitalism  (2017) 45: more users mean that the platform becomes more valuable.  
  32    ibid 178.  
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Internet  ’  ( 2019 )  29      Berliner Journal f ü r Soziologie    179, 184   .   
  34         S   Vaidhyanathan   ,   Antisocial Media:     How Facebook Disconnects Us and Undermines Democracy   
(  Oxford  ,  Oxford University Press ,  2018 )   8.  

the public interest and demanded the nationalisation of Amazon, Facebook and 
Google. 26  Srnicek expanded his critique of digital platforms in a 2017 book that 
defi nes them as  ‘ digital infrastructures that enable two or more groups to inter-
act  …  intermediaries that bring together diff erent users ’ . 27  In his 2019 study on 
digital capitalism, Philipp Staab takes a similar analytical perspective. 28  Staab 
describes the system of a genuinely digital capitalism, which is based on what he 
defi nes as  ‘ proprietary markets ’ . Th ey become operational as digital infrastructures 
or platforms, which allow groups and individuals to interact, thereby resem-
bling markets. 29  On these  ‘ quasi-markets ’ , information, access, price and power 
are subject to the control of the platform operators. Th e corresponding problems 
become more urgent once the platform rises to a monopolistic position, 30  powered 
by network eff ects. 31  Staab concludes that a proprietary market is only perfect 
when it commands an eff ective monopoly. 32  Ulrich Dolata distinguishes two main 
regulatory problems of concern for the global digital platforms: the organisation 
and regulation of markets for products and services, and the curation of content 
and communication. 33  Th is distinction is crucial for the understanding of the anti-
trust laws ’  failure to regulate fair communication on digital platforms. Th ey are not 
designed for the purpose. 

 Antitrust laws regulate the conduct and organisation of business corporations, 
generally to promote competition for the benefi t of consumers. Th eir main mecha-
nism, however, is to control companies in their relationships with each other, not 
in their relationship with consumers. In the antitrust perspective, a monopoly is 
foremost a problem for the competitors, and the regulative powers are mainly opera-
tive on the level of companies and businesses. For example, Facebook is draining 
away advertising revenue from smaller and oft en more reliable news sources. 34  In 
the economic framework of relations between competing companies, antitrust laws 
protect consumers indirectly by way of focusing on low prices as an outcome of 
presumptively free competition. However, digital capitalism does not work around a 
price as an outcome of demand and supply. As a consequence, antitrust authorities 
have oft en ignored the digital market, because seemingly free services fell outside 
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the traditional defi nition of a market. In contrast, in a digital economy, information 
values, data and communicative freedoms inform a market eff ectively regulated by 
its largest players. At present, several new defi nitions of markets and monopolies 
are discussed. A specifi cally legal perspective is off ered by Maximilian Volmar in his 
analysis of digital market power. He argues for an expanded legal understanding of 
market power that would encompass the typical platform monopolies, suggesting 
the application of the instrumental concept of the  ‘ competitive bottleneck ’ . 35  Volmar 
also observes a growing number of cases that are considered by the antitrust authori-
ties, more oft en in Europe than in the USA. 36  

 In this context, an interesting approach has emerged under German antitrust 
law, where  §  19 (2) No 2 GWB (Act against Restraints of Competition) defi nes 
an abuse case if a dominant undertaking, as a supplier or purchaser of a certain 
type of goods or commercial services, demands payment or other business terms 
which diff er from those which would very likely arise if eff ective competition 
existed. Here, the digital remuneration of personal data can be interpreted as a 
potential case of abusive business terms; indeed, it plays a crucial role for the appli-
cability of antitrust measures. 37  Consequentially, on 6 February 2019, the German 
Bundeskartellamt (Federal Cartel Offi  ce, FCO) decided that Facebook abused 
its dominant position on the German market for social networks by imposing 
unfair terms and conditions with regard to data generated by third-party websites 
and an ensuing lack of data protection. 38  Aft er the Federal Court of Justice 
(Bundesgerichtshof) confi rmed the FCO ’ s decision in preliminary proceedings, 39  
the Higher Regional Court (Oberlandesgericht) of D ü sseldorf fi led a request for 
preliminary ruling at the European Court of Justice (ECJ). 40  Th e FCO had prepared 
its decision extensively. Under German antitrust law, any legal principle protecting 
a contract party can be applied to determine whether the terms are exploitative. 
In the Facebook case, data protection principles provide the relevant test. 41  Th e 
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expected decision by the ECJ will help to disentangle the complex relationships 
between antitrust law and data protection law. Possibly, further legal areas can in 
the future be considered within the antitrust framework, and the conclusions of 
the FCO might inform European antitrust standards. 42  

 Does the UNESCO Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions provide an alternative or additional instru-
ment in the context of platform control ?  On the one hand, the Convention has 
oft en been criticised as a fuzzy piece of soft  law that does not command concrete 
consequences. 43  Kristina Irion and Peggy Valcke have pointed out the EU ’ s 
awareness of the connection between cultural diversity and broadcasting regu-
lations, but they assess the regulatory impact as marginal. 44  On the other hand, 
the Convention ’ s scope is extremely broad, as Jan Wouters and Bart De Meester 
clarify: it is applicable as soon as there is an eff ect on any aspect of cultural expres-
sion if it relates to cultural diversity. 45  

 Historically, cultural diversity has been considered an exception to free trade, 
which, however, has not been integrated in the list provided by Article XX of the 
General Agreement on Tariff s and Trade 1994. 46  Th e UNESCO Convention pairs 
cultural diversity and national sovereignty  –  the latter is evoked to defend of diver-
sity in a global framework. Th is is an immediate consequence of the Convention 
being directed at signatory states but assumes that the nations bound by the 
Convention act as trustees of their minorities. Th is is not a trivial precondition, as 
diversity is not a concept exclusive to national states, and trusteeship of domestic 
diversity can highlight strong tensions. Catalonia in Spain and Scotland in the UK 
are prominent Western European examples of such tensions. Furthermore, Beatriz 
Barreiro Carril points out that the principle of territorial sovereignty, a corner-
stone of the Convention, does not apply to the Internet. 47  

 While the global scope of Internet platforms goes further than (and in fact 
challenges) national sovereignty, the dichotomy between trade and cultural 
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diversity is repeated in the confl icts between platforms and their users. Specifi cally 
in this area, the Convention has evolved and deepened its scope with the approval 
of the  ‘ Guidelines on the Implementation of the Convention in the Digital 
Environment ’ . 48  While these guidelines  ‘ primarily address public authorities ’ , they 
also encourage  ‘ Non-governmental organizations, cultural and creative industries 
from the public and private sectors, including global digital platforms, Internet 
service providers (ISP) and other actors in the digital environment  …  to follow 
them ’  (section 7). Th e guidelines put the principles of the Convention, notably 
Article 7(I), into more concrete terms. Th ey confi rm important values and a 
continuity of essential freedoms between the physical and digital spheres:  ‘ Th e 
distinctive nature of cultural activities, goods and services as vehicles of identity, 
values and meaning does not change in the digital environment ’  (section 2). A 
 ‘ Human Rights-based open Internet ’  is envisioned (section 3), with a practical call 
for privacy and freedom of expression (section 8.9). Th e technological changes, 
including social networks,  ‘ provide new challenges and opportunities to promote 
the diversity of cultural expressions ’  (section 5). Th is discernment is important, 
as it takes into account the double position of Internet platforms as enablers and 
regulators of cultural activities. Related to this double bind is the dual nature of 
cultural products, which are both economic and cultural, a fact recognised in the 
Preamble of the Convention and taken up in the Convention ’ s  ‘ Principle of the 
complementarity of economic and cultural aspects of development ’ . Th is concept 
echoes the classical analysis by Horkheimer and Adorno, who remarked that 
culture is a paradoxical commodity. 49  However, there is no global consensus on 
this dual nature, exemplifi ed by the insistence of the USA to refer to  ‘ cultural prod-
ucts ’  as  ‘ entertainment products ’ . 50  Indeed, this blurred line has been the concern 
of the then UN Special Rapporteur in the fi eld of cultural rights, Farida Shaheed, 
who in 2014 demanded better protection from undue advertising and marketing 
and the reinforcement of data protection rights. 51  In an article from 2015, Ulrich 
Dolata is very clear about a connection whose importance can hardly be overes-
timated: the platform  ‘ ecosystems ’  are not just technical infrastructures, they are 
also  –  and perhaps more importantly so  –  social spaces. 52  

 A preliminary conclusion is permissible here: while the potential of antitrust 
laws to regulate cultural diversity on Internet platforms needs further evolution, 
the UNESCO Convention can off er an additional framework for regulatory meas-
ures that can specify its principles. 53  An application to the platform constellation, 
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as outlined here, does not fall outside the scope of the Convention. Th e inter-
national bodies are aware of the double nature of cultural activities in digital 
environments, as these are by default clad in the shape of a service.   

   III. Th e Established Monopolies of Sports Associations  

 Th is double nature returns in a distinct but related fi eld. It does not come as a 
surprise that in 2009, the Committee on Economic, Social and Cultural Rights of 
the United Nations Economic and Social Council (CESCR) included sports in its 
General Comment No 21, which focuses on the  ‘ Right of everyone to take part in 
cultural life ’  (Article 15, paragraph 1(a) ICESCR). 54  Th e Comment establishes a 
broad and inclusive defi nition of  ‘ culture ’  in Article 13, encompassing 

  inter alia, ways of life, language, oral and written literature, music and song, non-verbal 
communication, religion or belief systems, rites and ceremonies, sport and games, 
methods of production or technology, natural and man-made environments, food, 
clothing and shelter and the arts, customs and traditions through which individuals, 
groups of individuals and communities express their humanity and the meaning they 
give to their existence, and build their world view representing their encounter with 
the external forces aff ecting their lives. Culture shapes and mirrors the values of well-
being and the economic, social and political life of individuals, groups of individuals 
and communities.  

 Not only does this concept connect sports, the arts and freedom of expression, 
which is part of the Article ’ s logical basis, it also points out the eff ect on commu-
nities. Today, an outlook is needed that takes the  ‘ social ’  in  ‘ social media ’  more 
seriously and, by extension, the place of the community in digital communicative 
environments. Evolving from the CESCR ’ s understanding of culture as a multidi-
mensional, transversal concept, it is suggested here that the typical imbalance in 
communicative freedoms imposed by digital monopolies is not a new phenom-
enon but reveals a structure that is inherent to a number of established social 
constellations. As a proof of concept, a focus on the parallel economy of a profes-
sional sport, namely football, is off ered. Th ere exists a line of scholarship on  ‘ sports 
capitalism ’  that comes to conclusions that strongly resemble the interrogations of 
digital capitalism. Th is is no coincidence. Sports associations act as a kind of enter-
tainment provider, in many ways similar to Facebook or YouTube. As organisers of 
their respective global sports events, the International Olympic Committee (IOC) 
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and the F é d é ration Internationale de Football Association (FIFA) are monopolists, 
and  ‘ any fundamental change would have to aff ect the monopoly power that the 
IOC and FIFA wield ’ . 55  

 Despite its monopolistic power, FIFA remains classifi ed as a non-profi t 
organisation. 56  In fact, sports associations ’  monopolies are even more solid than 
those of digital platforms, in that international sports competitions are organised 
around the principle that every association exclusively represents their discipline. 
Th ere is only one global football association, only one global athletics organisa-
tion, only one global skiing association, etc, which is why the principle can be 
called the Highlander Principle, aft er the motto:  ‘ Th ere can be only one! ’  In sports 
where such a monopoly is not in place, such as boxing or wrestling, the value 
of international championships is compromised, because there can be multiple 
athletes simultaneously holding world titles. 

 Th e FIFA World Cup generated  $ 1.6 billion in sponsorship revenue between 
2007 and 2010. To maximise these profi ts, FIFA attempts to infl uence national 
legislation to secure its marketing monopoly. It also implements surveillance 
measures such as  ‘ Commercial Restriction Areas ’ , which limit the marketing 
opportunities of non-sponsors that could arise from their physical presence at 
event venues and offi  cial sites. 57  

 An anecdote serves to highlight the power of FIFA. In the wake of the World 
Cup of 2014, as is now the rule before such events, the city of Rio de Janeiro under-
went an intensive phase of restructuring, demolition and building. Both World 
Cups and Olympic Games off er attractive fi nancial opportunities for producers 
of merchandise, for real estate investors and for venture capitalists. Th e urban 
environments around the Maracan ã  stadium in Rio de Janeiro were transformed 
accordingly, and plans were made to demolish some of the buildings surrounding 
the stadium to ease access. Th en the old building of the Museu do  Í ndio became 
a potential victim of the redevelopment. Until 1977, the building, erected in 1862, 
had housed the museum for indigenous cultures; since 2006, it had served as a 
meeting place for a settlement of about 20 indigenous people. In 2013, the city 
council acquired the property and announced plans to demolish it to make room 
for a parking garage. 58  Th e indigenous inhabitants were removed from the estate 
by military police. 59  While the local government claimed that FIFA had demanded 
the demolition of the former museum for the World Cup, FIFA had never explicitly 
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demanded any such move. 60  It is noteworthy that the authorities could easily oper-
ate on the assumption that hardly anybody would question a demand by FIFA 
for the demolition of the old buildings. Th e narrative was plausible because of 
FIFA ’ s position  –  it could indeed have demanded such a move, but in the course 
of events FIFA needed to distance itself from the decision. Th e events contributed 
to a partial sense of estrangement from the global football party. As Gabriel Kuhn 
notes, instead of football concealing social contradictions, it was now highlighting 
them. 61  

 FIFA demands a closely controlled, protected commercial environment for its 
events and for its sponsors. Th is includes massive infrastructure projects and other 
measures. Local merchants are forced to close their shops within a designated area 
near the sports venues or if they do not sell the sponsors ’  products. Even spec-
tators are aff ected: they are not allowed to wear t-shirts with political messages 
and detailed terms and conditions apply to their tickets, which, for example, may 
not be sold on. FIFA also insisted on the sale of beer in the stadium, something 
that was at odds with Brazilian laws at the time, which banned alcohol at football 
matches. 62  

 International sports associations act globally, they are in an exceptionally 
powerful position, they manage a monopoly and they are highly conscious of their 
position. Th e architecture of their headquarters does not leave any open questions 
in this regard. Th e architecture betrays the common language of corporate power, 
which was also noted by Horkheimer and Adorno 63  and further elaborated by 
Fredric Jameson in his study on postmodernism (1991): 

  Of all the arts, architecture is the closest constitutively to the economic, with which  …  
it has a virtually unmediated relationship. It will therefore not be surprising to fi nd the 
extraordinary fl owering of the new postmodern architecture grounded in the patronage 
of multinational business. 64   

 Hal Foster notes the sleek surfaces of metal and glass typically off ered by the archi-
tectural studio of Norman Foster, and how the elegant fa ç ades off er media-friendly 
backdrops for public relations and space for logos. It is a kind of architecture with 
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brand-like qualities. 65  A recent study considers the connection between corporate 
identities and their representation in architectural terms and concludes that 

  another period is starting, that of the great twenty-fi rst-century IT corporations, those 
established powers of neoliberal capitalism, building their own vast corporate campuses 
for their core creative staff : the  ‘ shining ring ’  headquarters planned by Apple (designed 
by [Lord Norman] Foster), the  ‘ futuristic greenhouse ’  planned by Google (designed by 
Heatherwick Studio), and Facebook ’ s  ‘ Facebook West ’  (designed by [Frank O] Gehry)  …  
Th ese new campuses, we might argue, demonstrate a renewed  ‘ dialectic of distinction ’  
between prestigious architects and powerful clients, a desire to project corporate iden-
tity, and a need to promote the integration of a corporate community (understood as 
domination): in this way constituting another reifi cation of social life under capitalism, 
in which  ‘ everything must change so that everything can remain the same ’ . 66   

 Th e observation could easily be extended to the headquarters of FIFA (designed 
by Tilla Th eus) and the recently completed Olympic House for IOC (designed 
by 3XN Architects). In conclusion, the common corporate architecture of global 
sports associations and platform providers demonstrates their shared under-
standing of communities as dominated collectives, and a self-understanding as a 
dominant singularity.  

   IV. Th e Role of Communities  

 Th e previous two sections of this chapter have off ered the insight that Internet 
platforms and sports associations prove how culture under commercial conditions 
becomes subject to corporate normativity. For the global digital platform providers, 
network eff ects of contractual law, principally only binding partners of a contract, 
entail collective eff ects that are much further reaching. For the sports associations, 
legally non-profi t associations or charities, the logic of sports competition evolves 
into long-lasting and resilient commercial monopolies. It has become a kind of 
engineered legal butterfl y eff ect, as these providers of communication and culture 
also provide their own legal frameworks. 

 Th e all-permeating commercial logic behind sports events has started to wear 
off , and the eff ects have become even more visible during the ongoing COVID-19 
pandemic. It has been noted that football has lost some of its unpredictabil-
ity ( ‘ openness of outcome ’ ), which is an essential part of its attraction. 67  Th is is 
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a side eff ect of the intense commercialisation of football, which is marketed as 
a cultural product by the monopolistic associations, for example in the shape of 
the Champions League. Th e old German phrase,  ‘ Money does not score goals ’ , 
commonly credited to Otto Rehhagel, then (1995) manager of Bayern M ü nchen, 
has lost much of its truth since broadcasting revenues have become more impor-
tant than ticket sales for the economy of the football clubs. 68  Th e confl uence of 
commercial and sporting success has deepened. Th e (preliminarily stalled) eff orts 
to instate a European Super League in 2021 confi rm this development. 69  As a 
consequence, the successful clubs ’  dependence on their fan base has weakened, 
with the side eff ect of (some) fans turning away from over-commercialised clubs. 70  

 Th e relation between clubs and their supporters was loosened further when, 
during the early days of the COVID-19 crisis, most football matches were called 
off . Once the professional leagues resumed their match plan in May and June 2020, 
no spectators were allowed to be present. In Germany, this format, which is known 
as  ‘ behind closed doors ’  in English, is called  ‘ Geisterspiel ’ , a ghost game. In its June 
issue of 2020, the German magazine for football culture,  11 Freunde , 71  spoke out 
in large letters on its cover how much they were missing the fans in the empty 
stadiums:  ‘ Ihr fehlt! ’  ( ‘ Miss you! ’ ), and the editors added the conclusion:  ‘ Football 
without fans is just a game. ’  While this is true for amateur sports, it is not for the 
professional branch of football. Here, without the fans, it is but an investment. Th e 
games in empty stadiums were arranged as a measure to rescue the money from 
the clubs ’  television broadcasting rights. 

 Th e same issue of the magazine contained an interview with fans of the 
Gelsenkirchen club Schalke 04, where supporters remembered the good old times 
and a promotion video that the club had produced aft er it had won the Euro League 
in 1997.  ‘ Suddenly I realised what I was missing, ’  one of the interviewees is quoted, 
 ‘ Th e community, the team spirit. Th ousand friends standing together. ’  It is nota-
ble that these feelings were prompted by watching a promotion video. Obviously, 
there was a consensus between club and fans at the time; the emotions at play were 
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not over-commercialised but were presented in such a manner that they remained 
relatively unharmed and authentic. In contrast, the  ‘ ghost games ’  were perceived as 
inauthentic, artifi cial performances. Hans Ulrich Gumbrecht observes an almost 
metaphysical eff ect of synchronicity between a football team and its supporters 
inside the stadium. Historically, he explains, team sports are a modern phenom-
enon, and the team off ers a more natural point of emotional contact for a larger 
audience. Th e team eff ort also extends to the supporters; team and supporters see 
themselves as united.  ‘ You ’ ll never walk alone. ’  72  If the ties between clubs and their 
supporters are cut by blocking their common ground and meeting place, they 
might, however, move in diff erent directions. 

 Football supporters are an example of the kind of communities that can resist 
the global platform providers. In the end, fan protests contributed signifi cantly to 
the collapse of the plans to start a European Super League. 73  In fact, it is this power 
that contributes to the sport ’ s attractiveness to investors. Supporters are an asset, 
and it is complicated to protect the innocence of fandom in such an environment. 
In the context of fandom as an asset, it is also signifi cant that Facebook operates 
with the term  ‘ fans ’  for those accounts that follow another. Th e wording reveals 
the capitalisation of these community forces. Such a move should provoke resist-
ance. Philipp K ö ster, editor-in-chief of  11 Freunde , argued in the editorial for the 
August 2020 issue that supporters should organise themselves aft er the model of 
trade unions. 74  Legal instruments of collective labour law are suggested as a real 
option to empower supporters. 

 Th ere are international precedents for such a self-empowerment of foot-
ball supporters ’  communities, for example, the foundation of the Independent 
Manchester United Supporters Association (IMUSA) in 1995. Th e English 
Wikipedia lists close to 20 diff erent English football supporters ’  associations. 75  Acts 
of self-organisation can go even further. In 2005, Manchester United supporters 
opposed American businessman Malcolm Glazer ’ s takeover of the Premier League 
club. While the opposition of the IMUSA ultimately failed in stopping this takeo-
ver, a series of meetings led to the founding by disaff ected supporters of a new club, 
FC United of Manchester. In his analysis of the events, Adam Brown notes: 

  Within these discussions, various references were made to the notion of  ‘ community ’ . 
Supporters talked of the need to  ‘ keep the community together ’  referring to groups of 
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fans who had followed the club home and away over the preceding years, essentially 
match day communities. 76   

 Th e motto printed on t-shirts to help fundraising for the new club,  ‘ Our Club, Our 
Rules ’ , highlights the normative self-empowerment of the supporters ’  commu-
nity, autonomy in its literal sense. FC United of Manchester established itself as a 
non-profi t organisation with a one-member, one-vote governance structure. 77  It 
is currently the second-largest fan-owned football club in the UK by number of 
members aft er Exeter City FC. 78  

 Th e club seems to have been the model for supporters of the Hamburger 
Sportverein (HSV), who left  their club in 2014 to start the Hamburger Fu ß ball-Club 
Falke. Th e move was a reaction against the transformation of the professional 
football division of the HSV into a public limited company. Similar to FC United, 
HFC Falke off ered its members a sense of belonging and established an active 
community. 79  

 Perhaps the most successful example of fans taking over their clubs is AFC 
Wimbledon. Th e club was founded in 2002 by (then former) supporters of 
Wimbledon FC, aft er the club had made public its plans to relocate to Milton 
Keynes. Supporters felt that the new club, which soon changed its name to Milton 
Keynes Dons, no longer represented their local community. Whereas the tradi-
tional meaning of the acronym AFC is  ‘ Athletic Football Club ’ , it stands for  ‘ A Fans 
Club ’  and the philosophy of the new club,  ‘ By the fans, for the fans ’ . 80  Starting in the 
ninth tier of the English league system, the club has been promoted six times (and 
relegated once) and is currently playing in the fourth tier, or League Two, having 
previously reached the same league that Milton Keynes Dons are playing in. 

 Th ese examples demonstrate that communities are not helpless. Th e decisive 
step is indeed to organise the community into a potentially legal entity; to turn 
culture into law. Th e football clubs in Manchester, Hamburg and Wimbledon 
have proven the possibility. Communities such as artists against censorship on 
Instagram are moving in the same direction. Nick Srnicek suggests that  ‘ Rather 
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than just regulating corporate platforms, eff orts could be made to create public 
platforms  –  platforms owned and controlled by the people ’ . 81  Th is is the basic idea 
behind initiatives such as fan-run clubs. Translated into the environment of digital 
communication platforms, it might mean accommodating particular commu-
nities with tools suited specifi cally to their needs, to build networks for specifi c 
purposes. Indeed, on a technical level, soft ware solutions are already off ered to 
implement such networks. Interestingly, whereas the big global platforms present 
themselves as communities of fans by using the pertinent terminology, smaller 
competitors try to reappropriate the term, for example, advertising that users can 
fi nd their perfect community. 

 Twenty years ago, Val é rie Fournier argued that self-governance and small 
self-reliant communes are  ‘ the material conditions under which we can start to 
open up alternative possibilities to neoliberalism and its devastation ’ ; 82  indeed, it 
is a goal shared by artists on Instagram, football supporters and other communi-
ties. Virtual communities in a digital environment may be more individualistic 
than offl  ine communities, but should not be confused with pseudo-individual 
customisation of consumer demand. Online communities are as capable of shar-
ing common values, ideas and traditions as offl  ine communities, and it would be a 
mistake to ignore these values. Gerard Delanty argues that we should abandon the 
distinction between real and imaginary communities. 83  

 However, the frameworks of sports and digital communication are only similar, 
not identical. Fundamental diff erences between online and offl  ine communities 
cannot be ignored. 84  Th e organisational structure of football allows for dissent to 
a certain degree  –  communities can split and form new communities. A new club 
such as FC United or AFC Wimbledon is still part of the same regulatory frame-
work as Manchester United and Milton Keynes Dons. Th e case is diff erent for 
digital platforms, which off er communication services that are being used almost 
universally. Th e option to terminate the contract and cease using the platform is 
not always desirable when a platform appears to be the only sensible option for a 
particular type of communication, or when most or all of your social contacts are 
based on one particular platform. Th e exodus from such a platform brings with 
it the feeling of being expelled. Furthermore, it contributes to the echo chambers 
of community-driven communication. Virtual communities strengthen existing 
ones, and rarely create new networks. Deviant communities are marginalised. 
Delanty sees this as a problem, a missed opportunity to create democratic possi-
bilities to bring together people who are diff erent, 85  an ambition that is part of 
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the underlying principles of the UNESCO Convention on the Protection and 
Promotion of the Diversity of Cultural Expressions, which include interculturality 
and dialogue among cultures. 

 Given that these platforms claim a universal status for their services, 86  they 
must be held accountable according to the Peter Parker Principle,  ‘ With great 
power comes great responsibility ’ . 87  In Western democracies, although no longer 
uniformly accepted, the exercise of power is controlled by several factors, such as 
a balance of powers, the rule of law, elections and other democratic instruments. 
Th e individual is not only subject to authority, but enjoys a number of fundamen-
tal freedoms and rights against this authority. Normative limitations of community 
interactions, implemented by private enterprises, should be legitimised by a balance 
of mutual respect and consideration, not by the unilateral commercial interests of 
the platform of communication. Th ere is a growing consensus that there should be 
some kind of legal control. Platforms that acknowledge the diversity of their users 
and give them enough space to self-regulate their aff airs fi t better into democratic 
requirements than those simply treating their users foremost as customers. Where 
Reddit allows a multitude of  ‘ boards ’  according to community interests, Facebook 
targets individuals as customers. To complicate matters further, diversity on less 
controlled platforms must have its controlled limits, too  –  Reddit and 4Chan have 
been the source, fi lter bubble and echo chamber of terrorist ideas turned into real-
ity, a script board for actions that threaten societies and many communities alike. 
Th e far-right subreddit r/Th e_Donald, which was closed by Reddit in June 2020, is 
but one example of boards that should not benefi t from a global communication 
platform. Communities that target other communities and deny their right to exist 
undermine a prosperous diversity. Th is is in line with the UNESCO Convention 
on the Protection and Promotion of the Diversity of Cultural Expressions, which 
emphasises in Article 1b) that one of its aims is to  ‘ create the conditions for cultures 
to fl ourish and to freely interact in a mutually benefi cial manner ’ . Furthermore, in 
Article 19 of the CESCR ’ s aforementioned General Comment No 21, the need for 
certain limitations of cultural freedoms is acknowledged. Technically, the place for 
these limitations is the platform ’ s  ‘ community ’  regulations. Th e CESCR stipulates 
that such limitations must 

  be proportionate, meaning that the least restrictive measures must be taken when 
several types of limitations may be imposed. Th e Committee also wishes to stress the 
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need to take into consideration existing international human rights standards on limi-
tations that can or cannot be legitimately imposed on rights that are intrinsically linked 
to the right to take part in cultural life, such as the rights to privacy, to freedom of 
thought, conscience and religion, to freedom of opinion and expression, to peaceful 
assembly and to freedom of association.  

 As a consequence, any cultural platform ’ s rules have to stand the proportionality 
test. German courts have come to similar conclusions. In its preliminary Facebook 
decision, the Bundesgerichtshof has pointed out: 

  Facebook provides a communication platform that, at least for some consumers, 
crucially determines their participation in social life and is of major signifi cance for 
public discourse in political, societal, cultural and economic matters. As a result, the fi rm 
has a special legal responsibility under the aspect of informational self-determination 
when designing the terms of use of the platform. 88   

 Signifi cantly, the court here refers to a decision by the German Constitutional 
Court (Bundesverfassungsgericht) on a nationwide stadium ban issued by a 
football club in application of the German Football Association ’ s rulebook. 89  
Th e Constitutional Court had established that, under certain conditions, even 
private associations have to respect fundamental rights, such as the principle of 
equal treatment. 90  Furthermore, it explicitly referred to Article 15, paragraph 1(a) 
ICESCR and CESCR General Comment No 21. 91   

   V. Conclusions  

 Th e comparison between the monopolistic structures of digital platforms and 
international sports associations has shown that the latter can be interpreted as 
platforms. Both groups share important characteristics. Th ese non-governmental, 
global organisations accumulate so much power it requires democratically legiti-
mised, normative control. Such a normative framework is, however, not yet 
eff ective. Antitrust laws do not regulate the relationship between monopolistic 
companies and their customers. 

 Th is common structure is not exclusive to digital platform providers and 
sports associations. Th e analysis could, for example, be extended to religious 
organisations, which oft en follow their own, autonomous legal systems. Recent 



Cultural Monopolies 159

  92         S   Lobo   ,  ‘  Die neue Weltmacht der Bio-Plattformen  ’  ( 27 January 2021 )   spiegel.de/netzwelt/
netzpolitik/mrna-technologie-die-neue-weltmacht-der-bio-plattformen-a-c87fa211-1897-47cf-
8a1b-cd9ded973e6f   .   
  93          N   Pardi    et al,  ‘  mRNA Vaccines  –  A New Era in Vaccinology  ’  ( 2018 )  17      Nature Reviews    261   .   
  94     cf  Barreiro Carril,  La diversidad  (2011) 250 – 53.  
  95    Guidelines on the Implementation of the Convention in the Digital Environment, Approved by the 
Conference of Parties at its sixth session (2017)   https://unesdoc.unesco.org/ark:/48223/pf0000370521.
page=92  .  
  96    (adopted 10 December 2008, entered into force 5 May 2013) 2922 UNTS 29.  

developments in biotechnology have led to the emergence of yet another candi-
date. Writing for the German weekly  Der Spiegel , Sascha Lobo argues that the 
mRNA COVID-19 vaccines developed by Moderna and BioNTech are early exam-
ples of bio-platforms that are prone to replicating developments from the digital 
infosphere. 92  To support his analysis, Lobo could have quoted an article from 
 Nature Reviews , which presents an overview of mRNA vaccines and  ‘ considers 
future directions and challenges in advancing this promising vaccine platform ’ . 93  

 Finally, it is proposed that the relation of platform monopolies and the respon-
sibility for diversity be considered a case of socio-legal proportionality: the greater 
the monopolistic character of a platform, the greater the responsibility to guaran-
tee diversity on the platform. Fundamental democratic principles and the rule of 
law both legitimise legal control over the monopolistic platforms to enable diverse 
communities and limit the freedom of diversity. Th e UNESCO Convention on 
the Protection and Promotion of the Diversity of Cultural Expressions reaffi  rms, 
in Article 1h),  ‘ the sovereign rights of States to maintain, adopt and implement 
policies and measures that they deem appropriate for the protection and promo-
tion of the diversity of cultural expressions on their territory ’ . Measures to control 
global Internet platforms serve this purpose; they are mentioned in Article 6 of the 
Convention as  ‘ regulatory measures aimed at protecting and promoting diversity 
of cultural expressions ’ . 

 Th e UNESCO Convention does not provide legal control mechanisms, but it 
does off er a clear compass for lawmakers, 94  which is further developed into an 
appeal in section 11 of the Guidelines on the Implementation of the Convention 
in the Digital Environment (2017): 95   ‘ Parties are invited to update their legisla-
tive and regulatory frameworks. ’  Manifestly, the Convention operates as a platform 
itself, a regulatory framework that needs the initiative of governments to start a 
social and legal transformation of existing monopoly structures: a counter-
platform. Th e fi rst steps in this direction are still exploratory. Adopted by the UN 
General Assembly on 10 December 2008, the Optional Protocol to the ICESCR 96  
introduced complaint and inquiry mechanisms for individuals and groups. Once 
more states sign and implement the protocol, a much-needed road to stronger 
guarantees of cultural freedom can be paved. Legal counter-platforms provide an 
adequate regulatory instrument for monopolistic cultural platforms.  
 




