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I. The United States’ abdication of its duty to decolonize and undermining of the
Marshallese people’s right to self-determination has caused the unremedied nuclear
legacy that persists in the Marshall Islands today.

The United States took control of the Marshall Islands from the Japanese during World War
II. In 1947, affer the U.S. military had already begun displacing thousands of people in the Marshall
Islands to facilitate nuclear weapons testing and the construction of bases, the United Nations
legitimized the United States’ colonization of the region by naming the United States the Trustee
granted authority over the Trust Tetritory of the Pacific Islands.”

The United States exposed the Marshallese people to the equivalent of 1.6 Hiroshima-sized
explosions per day over the course of a 12-year period — detonating 67 nuclear bombs in the Marshall
Islands between 1946 and 1958.> Marshallese living throughout the country between 1948 and 1970
demonstrated higher cancer rates attributable to radiation exposure from the nuclear testing, with
cancer rates doubling in the most exposed areas.! The Marshallese people that the U.S. military
displaced to facilitate its testing program still cannot return to their home islands, as the radiation
levels remain higher than Chernobyl and Fukushima.’

In the 1960s and 1970s, the United States faced increased scrutiny for its nuclear testing
program and its increasingly apparent mismanagement of the Trust Territory. Though the Trusteeship
Agreement required the United States to promote the political and economic advancement of the
Trust Territory toward self-government and independence, the U.S. officials responded to growing
calls for independence and international pressure to decolonize by engaging in a concerted effort to
undermine self-determination efforts’ and make the islands economically dependent on the United
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States.” It was against this coercive historical backdrop that the Marshall Islands entered into a
Compact of Free Association with the United States.

To add insult to injury, in 1977, U.S. soldiers collected contaminated soil and debris from
Enewetak Atoll and placed it under a concrete dome, called Runit Dome, which scientists and
Marshallese officials are concerned is in danger of leaking due to rising sea levels.® Also contained in
the dome are debris from biological weapons tests and 130 tons of irradiated soil shipped from Nevada
to the Marshall Islands — neither of which the United States disclosed until after they signed the 1986
Compact of Free Association releasing the United States from legal liability for all claims related to
the nuclear testing program and its lasting impacts.

II. The United States has used the Compact of Free Association to evade legal liability for its
nuclear testing in the Marshall Islands and prevent access to justice and remedy.

By the time the Compact of Free Association between the United States and Marshall Islands
was ratified in 1986, the Enewetakese, Rongelapese, and Bikinians had already filed multi-million-
dollar lawsuits against the United States in U.S. federal district court, and they opposed the approval
of the Compact because it would moot their current lawsuits and foreclose their avenues to relief in
U.S. courts. Within a year of the Compact taking effect, U.S. federal courts dismissed fourteen lawsuits
amounting to $11 billion in health and property damage resulting from the nuclear testing program.’

The Compact contains a provision, Section 177, wherein the United States took some
responsibility for the harm the nuclear testing program caused" and allocated $150 million to the
establishment of a Nuclear Claims Tribunal."' However, the Marshallese citizens who attempted to
assert claims arising from the U.S. nuclear testing program then denied access to justice in U.S. courts
because Section 177 constituted “full and final” settlement of nuclear claims,'” the treaty relationship
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meant such claims raised non-justiciable political questions,"” or the Compact withdrew the United
States’ consent to be sued under the U.S. Federal Tort Claims Act.'*

Therefore, far from providing redress for the victims of nuclear testing, the United States has
used the Compact of Free Association to shield itself from legal liability — violating nuclear testing
victims’ access to justice and right to a remedy.

ITI.The United States must pay outstanding Nuclear Claims Tribunal awards and provide
funds to pay out future eligible claims.

The $150 million the United States allocated to claims awarded by the Nuclear Claims Tribunal
(NCT) proved “manifestly inadequate” according to former U.S. Attorney General Thornburgh,
whom the Marshall Islands retained to conduct an independent evaluation of the NCT’s processes."
The NCT’s awards — which the Thornburgh Report concluded “were the result of reasonable, fair and
ordetly processes that are entitled to respect” — amounted to approximately $2.3 billion.'® This left
more than $23 million in personal injury awards and $2.2 billion in property damage awards unpaid
when the NCT ran out of funds in 2009."”” Due to the insufficiency of funds, some claims—such as
the claims of islanders from Ailuk and Likiep, who suffered from radioactive contamination after the
United States failed to evacuate them during the Bravo test—have never been heard by the NCT."
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full extent of the radioactive fallout and corresponding health impacts when initially negotiating the
1986 Compact, but the changed circumstances petition the Marshall Islands made to the U.S. Congress
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The United States must pay all outstanding unpaid NCT awards and provide funds for
compensation of eligible awards not yet decided by the NCT. The United Nations and the
international community, which facilitated U.S. colonization of the Marshall Islands and has to date
failed to hold the United States accountable for its gross human rights violations therein, must pressure
the United States to fulfill this obligation and/or provide monetary support to fulfill nuclear testing
victims’ right to a remedy.

IV. The nuclear legacy fits within a broader pattern of ongoing U.S. colonization and human
rights abuses in the Marshall Islands that warrants the international community’s
attention.

In addition to the ongoing health, environmental, and human rights impacts of U.S. nuclear
testing, the United States’ colonization of the Marshall Islands continues — as does its perpetration of
human rights abuses therein.”’ For example, the U.S. military forcibly displaced residents from over
two dozen islands in the Marshall Islands to facilitate the construction and operation of its Ronald
Reagan Missile Defense Site on Kwajalein Atoll. Many of these people were relocated to Ebeye, an
overcrowded island located just three miles from the idyllic U.S. base on Kwajalein. On Ebeye,
upwards of 10,000 people reside on 0.10 square miles of land, and many residents lack access to clean
water, proper sanitation, and a stable electricity supply.”’ In addition to the harm arising from
displacement, the base on Kwajalein has leaked dangerous levels of the hazardous and slow-to-degrade
chemicals polychlorinated biphenyls (PCBs) into the lagoon — rendering the fish on which Ebeye
residents previously relied for sustenance unsafe to eat.”> The U.S. military’s seizure of farmable land
and contamination of marine resources from the 1940s onward has heavily restricted the availability
of affordable nutritious food, * which has led to astronomical rates of diabetes and other non-
communicable diseases in the Marshall Islands.**

As it has done with respect to nuclear justice, the United States has used the Compact of Free
Association to evade legal liability for the harm it causes in the Marshall Islands.”® The Compact terms
currently authorize the United States to establish bases throughout the Marshall Islands but do not
provide the Marshall Islands a corresponding enforceable right to demand particular environmental,
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human rights, or labor standards for the bases — allowing for the United States to continue committing
human rights abuses without recourse for victims.

Because the bilateral treaty between the United States and Marshall Islands prevents access to
justice and remedy, the international community must take action to protect Marshallese citizens from
future human rights abuses perpetrated on Marshallese territory by the United States and must ensure
access to justice and remedy for past huma rights violations — whether associated with nuclear testing
or arising from ongoing abuses.



