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EEB CONTRIBUTION TO THE CALL FOR INPUTS: ACCESS TO INFORMATION ON CLIMATE CHANGE AND HUMAN RIGHTS OF THE UN SPECIAL RAPPORTEUR ON CLIMATE CHANGE

1. Access to information on climate change/environment in the European Union infringement proceedings 

· What kind of information should be collected and shared to identify and prevent negative impacts on human rights arising from climate change and climate change response measures? What kind of information can be particularly challenging to access and why? 

In the European Union, the most important mechanisms to enforce environmental and climate legislation in the EU’s toolkit are infringement actions by the European Commission. However, over the last years the number of opened infringement procedures has in fact decreased[footnoteRef:7554], and the infringement procedure is traditionally shrouded in secrecy which makes it impossible for civil society or even the European Parliament to effectively monitor it. [7554:  See the Commission 2022 Annual Report on monitoring the application of EU law at: https://commission.europa.eu/law/application-eu-law/implementing-eu-law/infringement-procedure/20 22-annual-report-monitoring-application-eu-law_en   ] 

To improve the efficiency of the enforcement process, to enable effective law-making, to protect the rule of law, ensure public accountability, and build public trust, there should be a full transparency of the EU environmental law enforcement process. All documents exchanged as part of the infringement process, including the letters of formal notice, the reasoned opinions and Member States’ replies, should be published in the infringements database. The Commission should also publish information about Member State compliance, whether or not they form part of an active infringement procedure.
EU citizens have a fundamental right to know - people in the EU have a right to know whether their elected national government representatives comply with EU laws. This is appropriate and necessary since the EU has transformed from mere intergovernmental cooperation into a supranational
organisation that regulates the lives of EU citizens. There is no justification for shielding Member State governments and the Commission from this form of public scrutiny. A transparent approach to enforcement would enable the public to be fully informed about the non-compliance issues, ensuring that there is accountability when governments who have agreed to be bound by EU laws fail to comply with them. This can also help to generate the necessary public support or pressure to bring Member States into compliance. It is for these reasons that the right to access documents held by public authorities is recognised as a fundamental right under EU law. 
The EU Treaties recognise that decisions shall be taken “as openly and closely to the citizen as possible” (Art. 1 and 10(3) TEU) and the EU’s Charter of Fundamental Rights recognise EU citizen’s fundamental right to access documents held by the institutions (Art. 42 of the Charter). Moreover, the EU itself and all its Member States are Parties to the Aarhus Convention, which recognises the right to access environmental information as one of the aspects of the right to a healthy environment (Art. 1, 4 and 5).  Furthermore, a great number of infringement procedures are based on complaints filed by citizens and civil society organisations. They fulfil a crucial role in the system as the Commission has very limited inspection powers and is therefore often reliant on complaints to identify national implementation challenges. However, without access to infringement documents, the complaint procedure does not live up to its full potential.
Besides, if the infringement documents were publicly available, members of the public, and particularly NGOs, would be able to contribute towards a timely resolution of the process. They could e.g. provide further information about the non-compliance issue, generate public pressure against evident breaches of EU law, or help to gather additional data required by the Commission to solve the case. By having access to the legal provisions breached, the arguments used and the key legal issues relevant to the infringement, NGOs or members of the public can consider complementary legal action at national level. National litigation or non-legal advocacy can help to add pressure to ensure more timely compliance of the Member State. It could also help signal likely next steps to other Member States with similar non-compliance issues.

· Are existing approaches to collect, share and monitor information on climate change and human rights sufficient for the public to assess the magnitude of actual and potential negative impacts on their human rights, and the adequacy of States’ responses to these risks? How can these approaches be improved?

While there is a database for infringement decisions[footnoteRef:1245] and short press releases on the infringement packages[footnoteRef:19517] are summing-up the specific cases, both contain very limited information. The database only provides the infringement number, name, decision date, type of decision, Member State, policy area and whether it is an open case. Only for some decisions, a link to a press release or a short memo is provided. The letter of formal notice or the reasoned opinion itself, as well as answers by the Member State, are not made public.The complaints themselves are not integrated in this database, neither are the so-called pilot procedures which are lengthy, closed dialogues with the Member State in question. Information on whether or not a complaint has already been filed on a certain issue or the Commission’s response to a complaint are not publicly available either. The Commission also does not systematically publish information about Member State compliance with EU environmental law. For instance, conformity checking studies, which are carried out for the Commission by external consultants and assess the extent a Member State is implementing EU law, are often kept confidential. For example, the Commission only disclosed conformity checking studies after being ordered to do so by the Court of Justice. Similarly, Member State reports on how they have implemented EU law as well as audits and other inspection reports are not always made public. [1245:  See:
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.
Cfm ]  [19517:  See: https://ec.europa.eu/commission/presscorner/home/EN?keywords=&dotyp=851#news-block ] 


2. Climate damage caused by Russia's war in Ukraine.

· Are existing approaches to collect, share and monitor information on climate change and human rights sufficient for the public to assess the magnitude of actual and potential negative impacts on their human rights, and the adequacy of States’ responses to these risks? How can these approaches be improved?

The answer to this question is a resounding no. In a recent assessment[footnoteRef:11675] on the climate damage caused by Russia's war in Ukraine, the authors found that there is almost no data on life cycle emissions associated with manufacturing of military equipment, such as main battle tanks or other armoured vehicles. They found that while producers of equipment are starting to report the carbon footprint, they limit information to mainly Scope 1 and Scope 2 emissions and do not report on the key categories of Scope 3 emissions, such as emissions associated with the production of raw materials and other products used during manufacturing. They found also that even for civil construction and agricultural equipment, there is limited information on carbon footprint and embodied carbon values ("Climate damage caused by Russia's war in Ukraine" (2023)). [11675:  Climate damage caused by Russia's war in Ukraine (2023)] 


· Are there undue barriers to obtain access to information on human rights and climate change that is up to date? (eg, language and technical accessibility, use of technology, grounds for non-disclosure, other?)

In the context of climate impacts resulting from Russia's aggression of Ukraine, there have been many challenges and barriers to access climate information. In the context of war and occupation, GHG emissions have been derived from various data sources, such as fossil fuel consumption, areas affected by fires, or the number of damaged apartment blocks. As the war is ongoing as of May 2024, the current situation is that many data sources are not available or their access has been restricted for security reasons. Visual inspection is often impossible due to safety issues, qualified staff being mobilized to defend the country, or the territory being occupied. Hence, remote sensing through satellites and reliance on indirect data are often the only available options. Estimations rely on many assumptions, which are subject to revision in due course as more information becomes available. Only after hostilities have ceased, i.e. when the war is over, assumptions can be verified.
This information and more can be consulted in the recent assessment "Climate damage caused by Russia's war in Ukraine" (2023), endorsed by the government of Ukraine. The authors of this assessment have relied on open source information, including social media, scientific studies and open-source intelligence (OSINT) analysts, interviews with experts, industry reports, government publications, peer-reviewed articles, and other available sources of information. However, due to the complexity of supply chains and secrecy of information, especially during an ongoing war, it is not possible to track all climate impacts and achieve high level of accuracy in the estimation of climate damage.

· Are there examples in which international cooperation effectively supported public access to information on climate change and human rights? What are the challenges in implementing UNFCCC Articles 4 (public access to information) and 6 (public awareness), and Paris Agreement Article 12 (public access to information), and other international instruments and processes that can support/contribute to international cooperation on access to information on climate change and human rights?

Data on fires (number of fires, fire start and end time, coordinates of the boundaries of each fire, land categories for each fire) were obtained from open data fire monitoring/prevention information systems: the US- 62 based Fire Information for Resource Management System (FIRMS) and the European Forest Fire Information System (EFFIS). The EFFIS system has begun to publish digital data on fires on the territory of Ukraine since 2020. For the year 2022, on the request of the Ukrainian authorities, a special protocol was used by EFFIS to map fires in Ukraine. In particular, unlike other countries, all identified fires in Ukraine were mapped, including fires not only on natural areas but also on agricultural, urban, and industrial lands. Thus, 6,309 fires were mapped, resulting in a total burnt area of 498,711 ha. Later, for the year 2023, the approach has been reversed, and a standard harmonized protocol of mapping only the burnt areas that affect the wildland territories was applied not only for new fires but also for the fires that occurred in 2022. This resulted in a significant reduction in the number of mapped fires and the area of affected land. In particular, the number of records for the first year of war has been reduced to 2,509, while the total area has been reduced by 45% to 272,684 ha. This change, however, limits the availability of data on fires on agricultural and urban land. Thus, the assessment of GHG emissions from fires presented in this report could be underestimated as not all fires on agricultural and urban land were taken into account.
For the category of Industry & Utilities, no embodied carbon factors exist and/or the information is aggregated at such a high level that different types of equipment cannot be distinguished. For this category, spend-based emission factors are used based on the Environmentally Extended Input Output (EEIO) analysis. These factors reflect the amount of carbon emitted when purchasing a certain good or service for a certain value (tCO2 e/USD).
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