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Introduction

My doctoral research evaluated procedural environmental justice in the law and practice of environmental impact assessments (EIA) in Nigeria. I examined the legal framework for the regulation of EIA in Nigeria, as well as the administrative records and reports of selected EIAs to determine the extent to which they guarantee access to information, public participation in decision-making and access to justice in environmental matters. My interest in this call for input is driven by its links to the procedural right of access to information. 

Executive summary

Access to credible and current information on climate change promotes a deeper understanding of the problem and the establishment of proper techniques and tools for its management. Hence, the disclosure of information about the causes and impacts of climate change, and the strategies for its mitigation and adaptation is vital to the protection of human rights.  
This work focusses on access to information on climate change in Nigeria and argues that existing approaches for the dissemination of information on climate change are inadequate. In the light of this, it proposes a variety of measures aimed at bringing Nigeria’s processes and procedures in line with international best practice, including, legislative amendment and the integration of climate change risk assessment in the environmental impact assessment process.

The Inadequacy of Existing Approaches for the Dissemination of Information on Climate Change and Human Rights in Nigeria.

To achieve its objective of lowering greenhouse gas emissions, Nigeria’s Climate Change Act recognises the crucial role that public awareness and public access to information plays in enhancing actions against climate change and strengthening adaptation to its impacts. In section 20(3) for instance, it requires that the national climate change action plan be published to the public for consultation before it is presented to the relevant bodies for approval.  However, it is important to note that the access to information obligations of public and private entities under Part IV of the Act are limited in scope. 
According to section 25, working in partnership with various stakeholders including the Federal Ministry of Environment, the secretariat of the National Council on Climate Change has a duty to provide members of the public with information and data ‘relevant to Nigeria's drive for climate change mitigation and adaptation’[footnoteRef:1] [emphasis added]. This provision is broad enough to cover various types of information on climate change and is a step in the right direction. However, it is also problematic because the right to access such information is predicated on a request being made for same.[footnoteRef:2] This requirement is inconsistent with international best practice on access to information which demands that governments act proactively and reactively towards the public, by providing information when requested, and collating, preparing, and communicating information on the environment to members of the public even where no request for such information has been made.[footnoteRef:3] Given the reactive nature of the right to access information under Nigeria’s Climate Change Act, there is no duty on the Secretariat of the National Council on Climate Change to ensure that information on climate change is provided to the public where no request is made.  [1:  Climate Change Act 2021, s. 25(2).]  [2:  ibid.]  [3:  Regional Agreement on Access to Information, Public Participation and Justice in Environmental Matters in Latin America and the Caribbean C.N.195.2018, TREATIES-XXVII.18 of 9 April 2018; adopted at Escazú, Costa Rica, on 4 March 2018, art. 6(1). Similar provisions are contained in the Convention on Access to Information, Public Participation in Decision-making, and Access to Justice in Environmental Matters (1998) 38 ILM 517, art. 5.] 

It is also important to note that according to the Climate Change Act, access to information on climate change in Nigeria is contingent on the successful engagement with Nigeria’s Freedom of Information Act. By virtue of the Freedom of Information Act, every person has the right to access or request information held by public officials, agencies, or institutions notwithstanding any provisions in any Act, law, or regulation to the contrary.[footnoteRef:4] However, Nigeria’s Freedom of Information legislation is not without its problems. When assessed against international standards and fundamental principles of freedom of information, certain key issues are evident. [4:  Freedom of Information Act 2011, s.1(1).] 

A set of nine principles have been developed as standards which all right to information legislation must meet to be truly effective.[footnoteRef:5] These principles are concerned with securing the public’s right to know through maximum disclosure, publication of information, open government, limited scope of exceptions, facilitation of access, affordable costs, and the like. Several provisions of Nigeria’s legislation such as those which criminalise the destruction and alteration of public records,[footnoteRef:6] and those requiring public bodies to publish and disseminate certain classes of information,[footnoteRef:7] represent good practice. However, there are still areas of considerable weakness. [5:  Article 19 ‘The Public’s Right to Know: Principles on Right to Information Legislation 2016 <https://www.article19.org/data/files/RTI_Principles_Updated_EN.pdf> accessed 2 June 2024.]  [6:  Freedom of Information Act 2011, s.10.]  [7:  Ibid, s.2(3), (4).] 

First, international best practice requires that all information requests from public bodies be granted, unless one or more of the limited exceptions recognised by law justifies a refusal of same.[footnoteRef:8] However, it is not enough that the information requested falls within an exemption. To determine whether the exemption can be put into effect the public authority must also weigh the interest to be served in non-disclosure against the public interest in having the information. Notwithstanding the above, section 15(2) of the Freedom of Information Act authorises public institutions to ‘deny disclosure of a part of a record if that part contains the result or product of environmental testing carried out by or on behalf of a public institution’. This means it is immaterial whether an interest is affected - the public institution has the power to approve or refuse to disclose such information. [8:  Principle 4 of the Principles on Freedom of Information Legislation. Article 19 (n 5) 7.] 

Nigeria’s legislation also contradicts international best practices because, owing to the cost of obtaining information, individuals may be discouraged from requesting same. While these fees are ‘limited to standard charges for document duplication and transcription where necessary’[footnoteRef:9] the fact that an applicant must bear the total cost of duplication and transcription, irrespective of how excessive or unreasonable it may be, is a barrier to access to information.  [9:  Freedom of Information Act 2011, s.8. ] 

Notwithstanding the shortcomings in the legal framework for access to information on climate change, efforts have been made to ensure wide access to information. Section 26 of the Climate Change Act recognises the need to incorporate climate change into the educational curriculum across all levels and to support research and development activities on climate change mitigation and adaptation.
Beyond the Climate Change Act, there is scope for collecting and sharing information on climate change through the environmental impact assessment process. As a vital instrument for mitigating the adverse impact of development projects on the environment, the environmental impact assessment process is broad enough to incorporate climate change risks and adaptation needs.  When captured during the environmental impact assessment process, information on climate change risks, and the relevant mitigation and adaptation measures will be included in the environmental impact assessment reports.
Various sections of Nigeria’s Environmental Impact Assessment Act require information provided as part of the environmental impact assessment process to be made available to the public. Sections 20(2) and 22(3) of Nigeria’s Environmental Impact Assessment Act for instance, demand that the public be provided with screening reports and records of environmental impact assessments filed in the public registry. 
Despite the potential for providing members of the public with information on climate change through environmental impact assessment reports and records, this approach is underutilised. One reason for this is that environmental statements are often deficient in their identification and evaluation of key impacts of development projects. Key environmental impacts identified in reports are not often broad enough to cover the range of environmental problems referred to in the Environmental Impact Assessment Act. Also, impacts are often limited to local problems and do not include wider issues of climate change, the transboundary effects of the development and other global challenges. An examination of the environmental impact assessment report of a proposed Granite Quarry in Ondo State, Nigeria for instance revealed that, the potential impacts of the projects identified in the report include problems with air quality, noise generation, destruction of vegetation, soil contamination, disturbance of wildlife and loss of wildlife habitat, waste generation, respiratory hazards, risk of traffic accidents, disturbance of the visual quality of the local landscape and the like. Despite the nature of the proposed activity, the environmental impact assessment identified only the potential local impacts of the project.  The entire granite quarrying process involves the use of electricity, diesel, and explosives, all of which lead to the emission of significant amounts of greenhouse gases which are a major cause of climate change.

Barriers to Obtaining Information on Climate Change and Human Rights

To constitute effective access to information, the public must be made aware of the existence of environmental information and educated on how it may be obtained, especially where such information is contained in electronic form. Environmental information must also be accessible in terms of the geographical location of the data, ease of obtaining physical access to the data and cost of obtaining the data. In addition to awareness and accessibility, meaningful access to information requires that environmental information is comprehensible and adequate. Therefore, effective access to information is contingent on at least four factors— (1) awareness, (2) accessibility (including location, time, cost and ease of obtaining data), (3) comprehensiveness of information available to the public and (4) sufficiency of the information. These factors are examined below.

Awareness:

To amount to access to information, the public must be made aware of the existence of information on climate change and how to obtain and use it. Thus, effective access to information is contingent on both the physical availability of information, and the provision of education on how information may be found, construed, and utilized. 
For the requirement of awareness to be met, the public must be effectively informed of the availability information. Hence, there is a violation of the right of access to information where information is disseminated through radio announcements and advertisements in national dailies— mediums which, owing to the low socio-economic status of many Nigerians (especially those in rural communities), are not often available to them. It is also common practice to communicate information on environmental impact assessments to indigent people through newspapers rather than town criers who are well known to be the most effective means of communication in rural settings. This is a clear disregard for the rights of people in rural communities to access information.

Accessibility of information:

The right of access to information is meaningless unless information is accessible to those concerned. Information must be accessible in terms of the mode in which it is communicated, its location, the cost of obtaining it and the ease of doing so.
The reality of the Nigerian situation is that information in administrative documents is often communicated in writing and in English language. Not being an indigenous language, English is mainly learnt through formal education which is neither accessible nor affordable for all. Besides language barriers, there is also the problem of lack of communication preferences. There are no arrangements for the provision of information in special formats such as large prints and braille, for those who can only access printed documents in this way. In the light of the foregoing discussion, it is evident that these barriers to access information must be eliminated if the realization of the right is to be achieved.


Comprehensibility of information:

Like lack of awareness and inaccessibility, the incomprehensibility of information is a barrier to access to information. Comprehensibility as the third requirement of access to information is not satisfied where the public is unable to understand the information provided. This may be the case where information is written in technical language, requiring an interpretation from experts to be meaningful to lay people. A 2018 report of the environmental impact assessment of a proposed 220MW Independent Power Plant Project is a case in point. Here, the potential impacts of the development on air quality were described in the following words:
Ambient air quality may be impaired by Stack NOx and SOx emissions. SOx emission may be low if the Natural gas/distillate liquid fuels used for firing are sweetened but NOx emissions from the as Turbine may be a concern… NOx also takes part in a number of chemical reactions with hydrocarbon present in urban air to produce toxic pollutants…


EIA of the Proposed 220MW Independent Power Plant









Clearly, to be comprehensible, the above representation of the impacts of the development on air quality requires expert interpretation which is not often available owing to financial constraints. Hence, access to information through the environmental impact assessment process is ineffective in certain situations.

Sufficiency of information

The fact that most corporations do not disclose information about the environmental and social impact of their activities well captured in case law[footnoteRef:10] and the literature. A report by Amnesty International for instance, revealed that local people in the Niger Delta region of Nigeria are not often provided with enough information on the benefits and risks of projects during the environmental impact assessment process.[footnoteRef:11]  [10:  One of the issues brought before the court in the case of Social and Economic Rights Action Centre and Another v Nigeria was that the Nigerian Government had withheld information about the impact of its oil exploration activities on the people of Ogoniland.]  [11:  Amnesty International, Nigeria: Petroleum, Pollution and Poverty in the Niger Delta Region (Amnesty International Publications, 2009) 61.] 

 As noted above, environmental impact assessment reports often contain extensive information on the benefits of a project, but little or nothing on its risks. Impacts of development activities are often limited to local problems and do not include wider issues, the transboundary effects of the development and other global challenges.

Recommendations

Based on the foregoing, to improve access to information on climate change in Nigeria, the following measures must be put in place:
· In addition to the obligation to prepare reports on the status of their performance of their climate change obligations, Nigeria’s Climate Change Act should be amended to include an obligation on public and private entities to make such reports and other information relating to climate change available to the public, even where no request is made.
· Beyond physical access to information, efforts should be made to ensure that members of the public enjoy substantive access to information as well.
· Developers should be required to include an assessments of climate change risks as part of the environmental and social impact assessment process.

June 2024.

