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This document has been produced on the basis of Human Rights First’s experience representing, researching, and
advocating for refugees and victims of human rights abuses in need of asylum, resettlement, or other
humanitarian protections in the United States. This submission focuses on the significant gaps in U.S. protections
and pathways for persons displaced by climate change, the failures to uphold existing asylum protections for
refugees who are, in some cases, displaced in part due to climate change, and the need for strengthened and
additional safe and regular migration processes and pathways for people affected by climate change who are
forced to migrate across borders. This submission does not address the many critical steps that should be taken to
protect the human rights of the greater numbers of people who will be internally displaced due to climate change.

Providing solutions for persons displaced by climate-related disasters is crucial to ensuring their safety and dignity,
meeting international obligations not to return individuals to serious harm, and ensuring respect for their
fundamental human rights when they are forced to cross borders. Human Rights First recommends that, in order
to uphold their refugee and human rights commitments under international law and develop collective solutions
to climate displacement, states, including the United States, should eliminate illegal pushback policies,* ensure
access to asylum and other protection at borders, and implement complementary protection processes and safe
pathways that provide rights-respecting, durable solutions for climate-displaced people.

Climate displacement and human rights

In 2015, former U.N. High Commissioner for Human Rights Mary Robinson described climate change as “probably
the greatest human rights challenge of the 21st century.”? The current High Commissioner for Human Rights,
Volker Tiirk, has recently called for human rights to be at the heart of efforts to tackle climate change.® The Paris
Agreement confirms that in addressing climate change, states must “respect, promote and consider their
respective obligations on human rights . . . [and] migrants.”* Multiple U.N. Special Rapporteurs on human rights
have concluded that ecological crises “can negatively affect an array of human rights,” including, the “rights to life,
health, housing, food, water and education, cultural rights and collective rights, such as the rights of indigenous
peoples and the right to self-determination.”® “Those impacts contribute to displacement, and displacement
further impacts the enjoyment of human rights.””

Climate change and related displacement intersect with, and disproportionately affect, women and girls,?
Indigenous peoples,’® racially, ethnically, and nationally marginalized groups,'® and persons with disabilities,?
among others, “resulting in differentiated impacts . . . and exacerbating pre-existing inequalities and
vulnerabilities.”*? With respect to this displacement, “[t]he increased vulnerabilities of migrants caused by the
adverse effects of climate change and the need for approaches that respect, protect and fulfil human rights are
well documented.”? Dozens of U.N. Special Rapporteurs and experts have recently affirmed the need for the “full
and effective participation of indigenous peoples and civil society, including human rights defenders, grassroots
organisations and women-led organisations” in climate-action negotiations.

“[Hluman rights law can establish grounds of admission and stay for migrants, which give effect to international
human rights obligations and principles,” including the right to private and family life and of family unity.'®> As the
Special Rapporteur on migrants has noted, “[e]xisting international frameworks, mechanisms and practices to
govern safe and regular migration in relation to climate change are limited.”*® In advance of the 27th U.N. Climate
Change conference, a group of Special Rapporteurs and other U.N. experts have called for “expand[ed]



opportunities for safe migration, including through a general right of admission and stay for people displaced by
climate change, and pathways to citizenship.”!” Addressing intersections among groups targeted for human rights
abuses, “climate change and migration requires an integrated multisectoral approach that brings together global,
regional, national and local efforts.”8

U.S. legislation, policies, and practices currently in place

Around the world too few states have initiated measures to protect people displaced in the context of climate
change. States should be encouraged to consider and take positive steps to protect climate-displaced people. For
instance, in May 2022, the government of Argentina introduced a humanitarian visa program for people displaced
by disasters in Mexico, Central America, and the Caribbean.!® While the United States (which this submission
focuses on given Human Rights First’s work) has some mechanisms in place that can help provide limited
protection to some people displaced by climate change, tremendous gaps remain. Existing mechanisms
themselves are often deficient and lack essential human rights protections, including those relating to family unity,
the right to work, and the ability to receive more stable and durable status that put people on a path to citizenship.
Some examples of these limited U.S. mechanisms include:

= U.S. Refugee Admissions Program (USRAP): Like other refugee resettlement initiatives around the world,
USRAP could facilitate resettlement of some refugees impacted by climate displacement. The U.S.
resettlement system applies to people who meet the U.S. law definition of a refugee (based on the Refugee
Convention), and while some refugees have been displaced or at risk partly due to climate change, others
will not meet this definition so additional relocation pathways will be needed. Moreover, serious delays and
backlogs as well as the failure to meet resettlement goals remain a significant barrier to quickly responding
to the needs of displaced refugees.

*  Humanitarian Parole: While the United States has on occasion used “parole” to bring to the United States
some people for “urgent humanitarian reasons or significant public benefit,”?° such as through its Uniting
for Ukraine program,?! Operation Allies Welcome,?? or Haitian orphan parole program following the 2010
earthquake,? U.S. parole mechanisms are of limited duration and do not themselves provide a path to
permanent legal status.

= Asylum: U.S. law allows people who meet the U.S. law definition of a “refugee” (based on the Refugee
Convention definition) to be granted asylum,? a status that allows subsequent application for permanent
residence and eventual naturalization, as well as the ability to petition for a spouse and children. While
people impacted by climate displacement who also meet the definition of a “refugee” can and should be
granted U.S. asylum, U.S. immigration law still does not have a complementary protection provision for
people impacted by climate change who do not otherwise qualify for refugee protection.

=  Temporary Protected Status (TPS): For populations already physically inside the country, the United States
has a temporary protection mechanism that can apply to people from a specifically designated country,
including where “an earthquake, flood, drought . . . or other environmental disaster” results “in a
substantial, but temporary, disruption of living conditions in the area affected.”?® But the process requires
decisions by U.S. agencies (which are “susceptible to significant political influence”?® ) and requires requests
by home governments for designation in the case of environmental disasters.?” TPS only applies to people
already in the United States, not to future arrivals (though redesignations are possible) and does not include
provisions to petition for a spouse or children, nor to secure more stable permanent residence or
naturalization.

The United States also has a range of employment or work visas, though they are generally highly limited, flawed,
backlogged, and delayed.?®



U.S. pushback policies endanger refugees — including those displaced by climate change

People seeking asylum—including those impacted by climate displacement—continue to be turned away from
protection, through illegal pushbacks and policies that violate international refugee and human rights law. A report
by the Special Rapporteur on migrants recently highlighted these pushback policies around the world.?

In the United States, these illegal policies include: the Title 42 policy,3® which has been used to block and expel
migrants and asylum seekers at the U.S.-Mexico border without access to the U.S. asylum system or refugee
protection screenings;3! the (recently terminated) Migrant Protection Protocols,3? commonly known as Remain in
Mexico,3® which forced asylum seekers and migrants to await U.S. immigration court proceedings in dangerous
border regions of Mexico; and “metering”3* —the U.S. government’s policy of intentionally reducing the number of
asylum seekers processed at ports of entry, leaving many stranded for months in danger in Mexico. For example,
the Title 42 policy blocked from seeking U.S. asylum a schoolteacher and human rights defender from the
Indigenous Pech people of Honduras who had fled death threats for his efforts to protect his community’s
traditional lands and the murder of his brother who was also a community land defender,3 as climate change has
increased pressures on and displacement of Indigenous and Afro-descendent communities in Honduras.>®

Many refugees “forced to flee countries experiencing climate-affected stresses may be particularly vulnerable to
persecution as traditionally defined.”*” Indeed, the U.N. Special Rapporteur on contemporary forms of racism,
racial discrimination, xenophobia and related intolerance has noted that:

Environmental racism and climate injustice interact with other forms of social exclusion, such as
discrimination on the grounds of gender, age and disability. Intersectional analyses of environmental and
climate-related human rights violations should recognize that women, older persons, persons with
disabilities, and gender and sexually diverse persons who are members of racially marginalized peoples face
distinct human rights violations.3®

These asylum pushback policies also exacerbate harms for individuals stranded in danger in Mexico. Asylum
seekers and other migrants blocked in or expelled to Mexico under these policies have been murdered, raped,
assaulted, and kidnapped.®® Many are stranded in brutal conditions without safe and secure housing, adequate
medical care, or sufficient food.*® These grave dangers and the inability to request asylum at ports of entry along
the border push asylum seekers toward informal crossings away from official border posts*! - crossings made more
dangerous by climate change.*? Attempts to seek protection in the United States have become increasingly deadly.
At least 853 migrants and asylum seekers died crossing the U.S.-Mexico border in FY 2022, the highest death toll
since the U.S. government began keeping records in 1998.%3

Potential policies and practices that can and should provide protection

To protect the human rights of people displaced by climate disasters, states should significantly expand
opportunities for safe migration. As noted above, U.N. experts recently recommended expansion “through a
general right of admission and stay for people displaced by climate change, and pathways to citizenship.”** States
should take steps that include:

= Consult with and ensure the full and effective participation of displaced persons, including Indigenous
peoples, human rights defenders, civil society, and impacted community-based organizations, in decision-
making processes at all levels. Their voices must be heard.

= |nall efforts to enhance and establish policies to address climate-related displacement, consider and uphold
the human rights of women and girls, elderly persons, people with disabilities, Indigenous peoples,
marginalized racial, ethnic, and national groups, and other individuals and groups disparately impacted by
climate change. Family unity must also be protected.



Uphold refugee law and the right to seek asylum. States must comply with international refugee and
human rights law and treaties — existing protections that should and do include some people who are
impacted by climate change. States should incorporate UNHCR guidance regarding “claims for international
protection made in the context of the adverse effects of climate change and disasters” *° into
determinations of eligibility for asylum and refugee status. This includes providing guidance and training to
adjudicators on how the impacts of climate change produce and exacerbate risks of persecution on the basis
of race, religion, nationality, membership of a particular social group, or political opinion. In addition,
states—including the United States—must end asylum pushbacks, the misuse of public health to deny
access to asylum (like the U.S. Title 42 policy),*® and other measures that undermine refugee and human
rights law.

Provide complementary protection. States that do not yet have complementary protection systems must
create them. Existing mechanisms should be strengthened and adjusted to ensure protection for people
impacted by climate change who do not otherwise qualify for refugee protection. As UNHCR explained in its
guidance on climate, in countries that are not covered by regional treaties®’ that extend refugee protections
to persons displaced by adverse climatic events, individuals who face “a real risk of being subjected to
serious harm” (including violations of Articles 6 and 7 of the International Covenant on Civil and Political
Rights (ICCPR) guaranteeing the right to life and prohibiting torture and cruel, inhuman or degrading
treatment) may be entitled to complementary forms of protection from return under the prohibition on
refoulement.*® The October 2021 White House Report on the Impact of Climate Change on Migration stated
that the United States has “a national interest in creating a new safe and regular pathway for individualized
humanitarian protection in the United States for individuals who establish that they are fleeing serious,
credible threats to their life or physical integrity, including as a result of the direct or indirect impacts of
climate change” and recommends exploring with Congress the need for additional protection as well as the
evaluation of the potential for reforms to the TPS statute.*®

o Adopt complementary protection standards in line with human rights obligations under the ICCPR
and in parallel with existing refugee and asylum protections.>° A person granted complementary
protection should receive a stable legal status that provides for family unity, prompt right to work,
and a path to citizenship, and should not receive a lesser legal status than those provided asylum and
refugee protection.>!

o Strengthen existing temporary protection mechanisms to ensure they provide for family unity and
access to a more stable, durable status. For example, the gaps in U.S. TPS should be addressed to
ensure a range of improvements, including family unity and a pathway to permanent residence and
citizenship. In longer-term displacement situations, where for instance a country of origin is unable to
stabilize or adapt to climate change, protection that is only temporary will be insufficient.5?

Create safe pathways. Existing pathways to migration for people displaced by climatic disasters are
woefully insufficient. States should create safe pathways that uphold family unity and provide lasting, stable
legal status, but must never use the existence of these mechanisms as an excuse to subvert the right to seek
asylum or their obligations to prevent refoulment. As U.N. experts recently recommended, these
mechanisms should include “pathways to citizenship.”>3

o Ensure family unity and access to lasting, stable status. State policies used to relocate people
impacted by climate displacement across borders must ensure family unity and should include
relocation of family members, not only immediate family, but also elderly parents, family members
with disabilities, and other extended family. Relocated persons should also be able to subsequently
apply for relocation of such family members. People should not be left in precarious situations
without stable status. Existing mechanisms should be strengthened, or new mechanisms created,
that provide access to a more stable, durable status and naturalization.



o Never use safe pathways to justify subversion of refoulement prohibitions or the human right to
seek asylum. As states implement more safe and regular pathways to protection for refugees and
climate-displaced people, the creation of such pathways must not be used to trample on or deny the
right to seek asylum — or other human rights protections. As UNHCR, IOM and UNICEF recently
stressed, in the wake of the U.S. decision to turn away and expel to danger people seeking asylum
from Venezuela, the creation of a new pathway (in this case a limited parole program for

Venezuelans) “cannot come at the expense of the fundamental human right to seek asylum.”5

o Adjust existing refugee resettlement systems to consider climate, provide expedited resettlement
when needed, and take steps to include as resettlement priorities refugees who are at risk or
impacted by climate change. For example, several U.S. groups (including Human Rights First) urged
the Biden administration to designate several refugee populations as “P2” priorities, which would
allow more direct access to U.S. resettlement, given that these populations “are at increased risk
from climate impacts.”>® Concerningly, however, neither the State Department’s report on proposed
refugee admissions for 2023, nor the U.S. Presidential Determination on refugee resettlement,
address refugees impacted by climate change.>®

o The U.N. Special Rapporteur on the human rights of migrants has also recommended that the use of
“visas (humanitarian, work or study)” and “visa waivers for specific populations” can “[r]educe the
vulnerability of migrants by promoting regular pathways for migration.”>’
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