Enhancing Climate Change Legislation:

1. Can you provide examples of climate change legislation that incorporates human rights elements or a reference to obligations relating to loss and damage?

Equality and non-discrimination; Economic, social and cultural rights of all persons,
particularly those facing the greatest risks-The Climate change Act 11 of 2020 mentions adverse effects on vulnerable communities and their livelihood as per below:

Section 11(3)(f) of the Climate change Act:

<The Climate Change Committee shall recommend approaches to monitor the adverse effects
of climate change on human rights and vulnerable
communities and their livelihood;>

The Climate change Act does not mention loss and damage per se but there is a vulnerability assessment with respect to climate change within which scope damage and loss might be encompassed.

Section 16 of the Climate change Act: Duties of institutions

(1) (a) For the purposes of this Act, the Director may issue
such directives as may be necessary to any public or private institution.
(1) (b) The Director may, pursuant to paragraph (a), require
any institution to –
(i) carry out vulnerability and risk assessments
and implement measures for adaptation and
mitigation
The “Director” in the above provisions refers to the Director of the Department of Climate Change.

Section 30 (3) of the Climate Change Act amends the Environment Protection Act inter alia with respect to the requirements of an Environmental Impact Assessment (EIA). An application for an EIA licence will also require a vulnerability assessment and proposed adaptation measures with respect to climate change. 

Right to meaningful and informed participation- Section 19 of the Climate Change Act:

<Every Government department shall, for the purpose of developing
strategies and policies in respect of climate change, undertake public
consultations.>

2. How do you think climate change legislation should frame a connection to human rights obligations?

The climate change legislation should adopt a rights-based approach and be guided by relevant human rights norms and principles including
the rights to equity, non-discrimination, participation and information, transparency, accountability. It should provide for intergenerational equity, affirmative actions to mitigate climate change, prevent negative human rights impacts and support persons in vulnerable situations due to climate change. 

The climate change legislation should include provisions on mandatory integration of human rights obligations and standards in international and national climate policy and action, and climate change related laws.

The climate change legislation should ensure accountability and effective remedy for human rights harms caused by
climate change and access to justice.

3. How do you think climate change legislation should engage the concept of loss and damage?

Climate change legislation should provide a definition of loss and damage in relation to climate change and climate justice.

The definition of loss and damage and related provisions should enable the identification of rights-holders and their entitlements as well as duty-bearers and their obligations. Climate change legislation should enable rights-holders to make their claims and duty-bearers to meet their obligations.

Facilitate access to effective remedies and access to justice for persons who suffer harm related to climate change effects. Persons in vulnerable situations must have access to adaptation measures and resilience and support.

Requirement of an insurance for climate change related loss and damage. 

4. Should climate change legislation that incorporates loss and damage be different for major greenhouse gas emitting countries to those that are mostly affected by climate change? What would this difference look like?

Yes, major greenhouse gas emitting countries may have more duty-bearers than rights-holders. These countries will need an improved regulation of the private and public sector to mitigate their contributions to climate change and ensure that they respect human rights in all their actions and measures.

Loss and damage may also be different in the major greenhouse gas emitting countries and those that are mostly affected by climate change. E.g. the consequences of climate change may be an increase in temperature, change of hot/cold weather patterns in major greenhouse gas emitting countries whereas the rise in sea-level in low-lying areas or extreme weather events may cause consequential damage such as disappearance of islands and climate change refugees. 
Climate change legislation in countries mostly affected by climate change will also have provisions on access to international funding mechanism and the “national implementing entity” must be compliant with the standards and reporting requirements of the Adaptation Fund Board, the Green Climate Fund or such other international climate-related funds (which help developing countries in adaptation and mitigation practices).
Supporting Climate Change Litigation:

5. How are human rights considerations being incorporated into climate change litigation?

Through the adoption of a rights-based approach and the identification of the rights-holders and their entitlements as well as duty-bearers and their obligations. Facilitate access to justice for rights-holders to make their claims.

6. Are there issues with making the link between human rights and climate change litigation?

The relationship between climate change and human rights is complex and not always easy to describe and prove. Global climate change involves scientific uncertainties too.

The identification of the rights’ holders, duties of duty-bearers and damage caused by climate change particularly where there is no climate change legislation.
Establishing the causal link between damage and climate change.

7. What do you think are the major barriers to initiating climate change litigation? 

Lack of climate change legislation or where it exists, it is more akin to a policy and does not have a rights-based approach. 

Lack of evidence of the relationship between the damage and climate change.

Lack of access to effective remedies and access to justice by persons vulnerable to climate change.

8. Are the barriers different in different parts of the world? What are they?

Rights that are infringed, rights-holders, duty-bearers and climate-related damage, access to justice or to remedies may be different in different parts of the world.

9. Is the judiciary in your country well equipped to understand the connection between human rights and climate change?

Not really.

10. How could this be improved?

Through capacity building on climate change related effects, legal instruments and  climate change litigation.

11. Are there particular issues with getting access to the courts?

No access to justice for climate change-related issues.

Advancement of the principle of intergenerational justice

12. What examples do you have of how intergenerational justice, as it applies to climate change and human rights, has been incorporated into international law, national constitutions or domestic law?

At the international level, through the express inclusion of the rights of future generations on the basis of the human rights principle of equity in multi-lateral human rights and environmental agreements.
E.g. UNESCO Declaration on the Responsibilities of the Present Generations Towards Future Generations

Through the legal recognition of the rights of future generations in national constitutions and domestic law. Climate change related laws should promote the operationalization of intergenerational equity.

13. How would you best define intergenerational justice in the context of climate change and human rights?

Ensuring that laws, policies and development are geared towards the reduction of environmental and socio-economic vulnerabilities caused by climate change for the present generation and future generations while allowing climate action for loss and damage by present and future generations.

14. Has the concept of intergenerational justice been incorporated into climate change litigation?

Encouraging children and young people to act as plaintiffs in climate action.

De Justicia v. Colombie Supreme Court April 2018 STC4360-2018
Kelsey Cascadia Rose Juliana et al c United States, United States District Court, District of Oregon – Eugene Division Case No.: 6:15-cv-01517-TC, 9 October 2015

Youth Plaintiffs v. State of Alaska, Superior Court For The State Of Alaska, S17297, December 2017

Ridhima Pandey c. Union of India et autres, National Green Tribunal, New Delhi, 2017

Greenpeace Nordic Ass’n and Nature and Youth v. Ministry of Petroleum and Energy, Case no. 16-166674TVI-OTIR/06 (Oslo District Court) (4 January 2018)

Future Generations v. Ministry of the Environment and Others, “Demanda Generaciones Futuras v. Minambiente”, Columbia Supreme Court, 2018.

15. What options are available for enshrining the principle of intergenerational justice in international law?

Legal recognition of the rights of future generations (and its definition) in the context of climate change in the UN Convention on Climate Change and the Paris Agreement and  the responsibilities of States as duty-bearers for damage and loss affecting the present and future generations in these instruments in line with the principle of common but differentiated responsibilities and respective capabilities.

Or create a protocol under the UN Convention on Climate Change targeting intergenerational justice with more details on its conceptualization, definition, loss and damage, mechanism on liability, access to justice and effective remedies.

Include this principle in current multilateral environmental agreements and linking it to the liability of States as duty-bearers in line with the principle of common but differentiated responsibilities and respective capabilities. 

16. How can States incorporate the concept of intergenerational justice in their national constitutions and legislation? What are some good practices in that respect?

Incorporate the concept of intergenerational justice in their national constitutions in the part which enshrines human rights and in their main human rights and environmental legal instruments.

17. Can you share some good practices that allow youth to be represented in courts and to have their views and concerns properly expressed in the judicial process?

Youth participation must be integrated in climate change governance (CCG). See the United Nations (UN) system-wide youth strategy with a set of principles for meaningful youth engagement.

Enabling youth-inclusive climate change law-making processes.

Having youth as plaintiff in a climate change and future generations lawsuit.
Enabling age-diversified juries, panels and youth quotas in decision-making bodies.

Establishing a youth national climate council, youth-led climate litigation, youth climate justice coalitions.
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