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I. Introduction: A Continuing Commitment.
From its earliest years, the United Nations has been concerned with human rights in law enforcement. The Universal Declaration of Human Rights (1948) addresses these concerns directly in Articles 6-11:
· Everyone has the right to life, liberty, and security of person.
· Everyone has the right to recognition everywhere as a person before the law.
· All are equal before the law . . .
· Everyone has the right to an effective remedy . . . for acts violating the fundamental rights granted him by the constitution or by law.
· No one shall be subjected to arbitrary arrest, detention or exile.
· Everyone is entitled in full equality to a fair and public hearing . . . of any criminal charge against him. 
· Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at which he has had all the guarantees necessary for his defense.
The UN has further delineated these rights in subsequent years through the adoption of conventions and treaties, including the International Covenant on Civil and Political Rights (ICCPR,1966; entered into force, 1976) and the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD, 1965; entered into force, 1969).  Thus, for example, one finds:
· No one shall be arbitrarily deprived of his life (ICCPR, Article 6).
· The right to security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual group or institution (ICERD, Article 5b).
In the spirit of this ongoing commitment, Mothers Against Police Brutality submits our input and proposals.
II. Mothers Against Police Brutality.
Collette Flanagan founded Mothers Against Police Brutality (MAPB) a decade ago. Her son, Clinton Allen, a 25-year old Black father of twin sons, was unarmed when a police officer killed him in March 2013, shooting him seven times, once in the back. The officer was never held accountable in criminal or civil court, and he remains to this day on the police force of Dallas, Texas. Out of this injustice, MAPB was born. Our mission is to prevent police use of deadly force, particularly the killing of Black and other people of color; to change police deadly force policies and practices; to advocate for and with families who have lost loved ones to police violence; and to expand the concept of public safety with new policies limiting encounters between police and the public and making deep social investments in housing, health care, mental health services, employment, education, arts, recreation, and other presently unmet human needs throughout the United States. MAPB protests unjust policing, organizes communities most impacted, conducts research, and advocates for policy change in local, national, and international forums.
III. Creating a New International Convention on Human Rights in Policing.
People of African descent living in the United States, the world’s oldest democracy and one of the world’s most prosperous nations, recognize the terrible irony of America’s pervasive, racialized police violence. MAPB understands that the families we work with every day, who have suffered this violence directly, stand to gain as much from international action for justice as any people in the world. 
Based on the lived experiences of families that have felt the sting of the lash of police brutality, we make our appeal to the United Nations.
III.1. The U.N. Human Rights Council through the Office of the High Commissioner for Human Rights, using the findings of the Expert Mechanism, should take the lead in forming a working group to develop a new international convention on justice and human rights in policing.
It has been more than half a century since the adoption by the U.N. General Assembly of the International Covenant on Civil and Human Rights (ICCHR), which is the major international defense of the rights of persons caught up in the criminal justice system, including those facing arrest, trial, imprisonment, capital punishment, where it is still legal, and other aspects of law enforcement.
With the worldwide unrest following the murder by U.S. police of George Floyd, and with the relentless toll of dead and injured persons at the hands of police, notably in the U.S., it is time to draft a new convention on justice and human rights in policing. 
A new convention can respond to changes in policing since ICCHR’s entry into force in 1976. The current research and hearings of the Expert Mechanism can be a prologue to the new convention working group. A new convention will bring into clear focus the ways that internationally recognized human rights are subverted by police, particularly the rights of persons of African descent in the Western democracies. A new convention can give the force of international law to the policies and practice standards that have been described in guidance documents issued by the OHCHR, augmented and sharpened through urgent developments of recent years. Finally, a new convention can create an international benchmark to recognize law enforcement agencies whose officers respect human rights and to identify those whose practices are oppressive.
IV. Confronting Extrajudicial Killings in the United States.
Fatal police violence is a national crisis in the United States. It happens in every part of the country, from California to New England, from Minnesota to Texas – in  cities, in the suburbs surrounding cities, in the small towns outside the suburbs, and in rural counties. Extrajudicial killings have become increasingly routine in American policing – they happen literally every day, three a day on average since 2015. This scale of death by police happens in no other nation on earth, certainly not in the Western democracies.
Despite nationwide protests and “reforms” touted by many law enforcement agencies, Figure 1 indicates that the annual count of fatal police shootings actually increased since the killing of Michael Brown (2014), and increased again after the murder of George Floyd (2020).1 
Beyond the immense scale of the crisis, the lack of accountability for police officers who kill is stunning. In 992 cases out of 1011 fatal shootings on average per year, there are no charges, no indictment, and no trial of a police officer who kills a person. 
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As Figure 2 indicates, of the thousand cases annually of people shot to death by police officers in America, on average less than 1% result in an indictment, i.e., fewer than eight (7.65) on average are prosecuted; even fewer cases produce a conviction at trial.2 
Extrajudicial killings in the U.S. disproportionately impact people of African descent. As Figure 3 indicates, Black Americans are killed at a much higher rate than White Americans. 
Although half of the people shot and killed by police are white, Black Americans are shot at more than twice the rate of White Americans. 
Unarmed Black people are shot at about twice the rate of unarmed whites. About 13 percent of all Black people who have been fatally shot by police since January 2015 were unarmed, compared with 7 percent of all white people.3
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Any attempt to reduce the number of extrajudicial killings in the U.S. must confront the national scale, lack of accountability, and racialized impact of police use of deadly force.
V. A national crisis demands a national response.
Policing in the U.S. can appear to be a local matter, the jurisdiction of more than 3,000 separate counties and 18,000 different law enforcement agencies.4,5 But when deadly police brutality increases despite local reforms, when fatal officer-involved shootings (OIS) occur with impunity across jurisdictions, and when people of African descent are disproportionately harmed by police violence, again across jurisdictions, then a national crisis is undeniable.
V.1. Establishing a national legislative standard for the use of deadly force.
Congress must legislate a national standard governing the use of deadly force, defining circumstances in which deadly force is justifiable and when it is unjustified. 
Deadly force policy in U.S. police departments is governed by two Supreme Court decisions. In Tennessee v. Garner, 471 U.S. 1 (1985), the court ruled deadly force can only be used when “the officer has probable cause to believe that the subject poses a significant threat of death or serious physical injury to the officer or others.” This opinion is the source of, “I feared for my life . . .” the most common officer justification for use of deadly force. A subsequent opinion of the Court, Graham v. Connor 490 U.S. 386 (1989), added that a specific use of force must be determined from the perspective of a “reasonable officer” on the scene.
Central to the use of deadly force, then, are the officer’s perceptions of “threat of danger” from a suspect and a “reasonable” response to that threat. It is this standard that has resulted in almost universal impunity for officers who kill – even when an unarmed suspect, like Ms. Flanagan’s son Clinton, is shot in the back. In the City of Dallas, Texas, for example, there was not a single indictment of a police officer in a fatal shooting between 1974 and 2017, despite hundreds of killings of unarmed, mentally ill, and elderly persons.
In 2015, a special unit in the New York State Attorney General’s office was authorized to investigate and prosecute the deaths of unarmed persons at the hands of police. As the New York Times reported in 2021, of the first 43 cases investigated, none has resulted in a conviction. Prosecutors have stated that “the legal system remains tilted in favor of law enforcement.” Brooklyn Assemblyman N. Nick Perry said that establishing a legal definition of what qualifies as excessive force is essential so that jurors can determine if the police have broken the law. Without such a definition, Perry said, “there is no limit on the police officer’s perception and judgment in the situation, which is what leads to a lot of acquittals when there are strong cases that what was done was criminal.”6
Deadly force law, regulations, and policy should describe specific conditions under which an officer may or may not justifiably kill a person. Under a policy based on objective, visible conditions,7 the use of deadly force would not be justified if:
· a suspect is unarmed; 
· a suspect is running away or attempting to withdraw; 
· a suspect is driving away or sitting in a parked car; 
· a suspect is not armed with a firearm – for example, when a suspect is holding a knife, screwdriver, or blunt object; or
· if the officer is alone – for example, after a solo foot chase.
Operating under a national legislative standard along these lines, jurors, officers, and the public would be able to determine with greater confidence whether or not a specific use of deadly for was justifiable. 


V.3. Ending the judicial doctrine of qualified immunity. 
If the officer’s perception, “I feared for my life,” is a shield against criminal prosecution, then qualified immunity (QI) is his armor in civil court. It is an affirmative defense officers raise, most often successfully, in wrongful death and excessive force civil cases. The Council on Criminal Justice Task Force on Policing summarized QI in a May 2021 report:
Qualiﬁed immunity is a legal doctrine that was established by the U.S. Supreme Court in the 1960s. While it has received signiﬁcant attention in the context of policing, its original intent was to protect all government employees acting in good faith and discourage frivolous federal civil lawsuits against them. Over the past 50 years, the Supreme Court has modiﬁed qualiﬁed immunity; it now has less to do with ofﬁcers acting in “good faith” and more to do with whether ofﬁcers violated “clearly established law.” According to the Court, the law is not clearly established to put an ofﬁcer on notice of unconstitutional conduct unless the plaintiff can point to a prior court decision, usually from the federal appellate court with jurisdiction, with virtually identical facts. As such, qualiﬁed immunity has come to mean that ofﬁcers who are accused of using excessive force or engaging in other alleged misconduct (for example, an improper search) may be protected from civil suit because an identical prior instance that was found unconstitutional could not be found.8
The QI doctrine often results in the loss or dismissal of a particular family’s wrongful death suit, but it has a broader, more pernicious impact. The threat of civil cases is a weak deterrent to deadly police brutality because of the protections QI affords officers and their agencies. 
V.3. Expanding the criteria for prosecution of a civil rights violation.
The criteria for the U.S. Department of Justice to launch a civil rights complaint in OISs are too narrow. Meeting the law’s “willfully subjects” criterion (18 U.S.C. § 242) and requiring “specific intent” (Screws v. United States, 325 U.S. 91) are so strict that a prosecution is extremely rare. The U.S. Department of Justice declined, for example, to prosecute a civil rights violation against the New York officer who choked Eric Garner to death or against the police officers who shot to death Tamir Rice, a 12-year-old child playing in a Cleveland park, both in 2014; nor did the Department pursue charges against the U.S. Park Police officers who 2019 fired 10 shots into a stalled car, killing unarmed 25-year-old Bijan Ghaisar, after a minor traffic violation in Fairfax County, Virginia. 
The changes described above would significantly increase the opportunities to hold accountable officers who kill – on criminal homicide charges, in civil wrongful death cases, and for violations of federal civil rights law.
V.5. Restitution is past due for over-policed, racially profiled, brutalized communities.
Congress must address the paradox of current U.S. police practice: The over-policed, racially profiled, and brutalized communities remain “high crime areas” not only year after year, but for decades. 
These  communities are severely under-resourced in accessible health care, affordable housing, living wage jobs, and other aspects of a secure family and social life. The typical police department budget across the U.S. is regularly increased, even though it dwarfs spending on human needs in local governments, and particularly in the neighborhoods that suffer the worst police brutality. 
When police kill, the victim’s family is typically left on their own to cope with funeral expenses, recovery of victim’s personal property and clothing, damage to their residences, official attacks on their loved one’s reputation – all in addition to coping with their grief and loss. 
Congress should establish a dedicated fund to make deep investments in community-based public safety initiatives that do not rely on law enforcement to address community harm and that promote community health, safety, and well-being. 


Submitted this 3rd day of April, 2023, by:
Collette Flanagan, Founder & CEO
John Fullinwider, Co-Founder
Mothers Against Police Brutality
2001 Ross Ave., Suite 700-158
Dallas, TX 75201
www.mothersagainstpolicebrutality.org 
info@mapbdallas.com 




[bookmark: _GoBack]Notes and Sources:
A longer, comprehensive version of this document was submitted April 3, 2023 to the Office of the High Commissioner for Human Rights. 
1. Data in Figure 1 is taken from Washington Post, Fatal Shooting Database, 07 January 2023. Full database downloaded here:  https://www.washingtonpost.com/graphics/investigations/police-shootings-database/?itid=infobox (click “See all victims”). The trend in Chart 1 indicates decreasing deaths where the victim is classified as “unarmed.” This may be due to citizen protests forcing changes by departments in certain jurisdictions. It could also be due to the increase in victims classified as possessing a weapon that is either "unknown" or "undetermined" and in victims for which the database does not report a weapon at all (i.e., a "blank" cell). The total of these victims rose from 7% in 2015 to 11% in 2021. In 2022, the proportion of these victims shown in the database at 07 January 2023 rose to 16%.
2. Figure 2 is taken from https://www.washingtonpost.com/nation/2021/04/04/when-police-kill-people-they-are-rarely-prosecuted-hard-convict/
3. Figure 3 is from Washington Post, Police shootings continue daily, despite a pandemic, protests and pushes for reform, 04 May 2022: https://www.washingtonpost.com/investigations/interactive/2021/police-shootings-since-2015/. For shootings within a single race, see: https://www.washingtonpost.com/news/post-nation/wp/2016/07/11/arent-more-white-people-than-black-people-killed-by-police-yes-but-no/ 
4. U.S. Census, Table 4-4. Number of Counties and Statistically Equivalent Entities, by
State, as of January 1, 1990: https://www2.census.gov/geo/pdfs/reference/GARM/Ch4GARM.pdf 
5. National Sources of Law Enforcement Employment Data April 2016, revised October 4, 2016:
https://bjs.ojp.gov/content/pub/pdf/nsleed.pdf
6. Nir, et al. A Special Unit to Prosecute Police Killings Has No Convictions. New York Times. 26 February 2021; updated 30 November 2021. https://www.nytimes.com/2021/02/26/nyregion/new-york-police-accountability.html 
7. For a scholarly discussion of these recommendations, see Zimring, Franklin. 2017. When Police Kill. Harvard University Press, Cambridge, p. 227-232.
8. CCJ Task Force on Policing, Qualified Immunity Policy Assessment, May 2021:
https://counciloncj.foleon.com/policing/assessing-the-evidence/xii-qualified-immunity
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Fatal Police Shootings, United States: 2015-2022
Signs of Mental Signs of Mental

Year Total Unarmed  Unarmed %
Iliness lliness %
2015 994 95 10% 260 26%
2016 958 64 7% 248 26%
2017 980 71 7% 237 24%
2018 992 58 6% 220 22%
2019 997 54 5% 215 22%
2020 1019 60 6% 219 21%
2021 1048 32 3% 148 14%
2022 1096 26 2% 137 13%
Total
20152022 8084 460 6% 1684 21%
Average
20152022 1011 58 6% 211 21%

Source: Washington Post, Fatal Shooting Database, 01-07-2023.
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Officers charged in fatal shootings

According to the Police Crime Database, 130 officers have been charged in a fatal shooting
between 2005 and February 2021. About 46 percent of officers whose cases have been
adjudicated have been convicted.
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Note: All data based on year of charge. For officers whose charges and convictions occur in
different years, the conviction is reflected in the year they were charged. Convictions for any
crime related to the fatal shooting are included.

Source: Henry A. Wallace Police Crime Database at Bowling Green State University




