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The Center for Law, Equity and Race (CLEAR)[endnoteRef:2] and the Program on Human Rights and the Global Economy (PHRGE)[endnoteRef:3] at Northeastern University School of Law welcome the opportunity to provide input for the preparation of the report of the International Independent Expert Mechanism to advance racial justice and equality for Africans and people of African descent in the context of law enforcement, pursuant to Human Rights Council Resolution 47/21.   Herein we address two important paths that must be pursued to reduce police violence against people of African Descent.  Oversight of law enforcement agencies must be strengthened, and  alternative methods of policing must be deployed. [2: Acknowledgements:  The Center for Law, Equity and Race (CLEAR) and the Program on Human Rights and the Global Economy (PHRGE) gratefully acknowledge the assistance of Attorney Malcolm Clarke, Elizabeth Zitrin Fellow at CLEAR in preparing the submission, and the seminal work on rethinking public safety by Professor Deborah Ramirez, Faculty Co-Director of CLEAR and Director of the Criminal Justice Task Force, Northeastern Universiy School of Law.

 The Center for Law, Equity, and Race (CLEAR) uses an interdisciplinary, collaborative approach to enrich and inform the national discourse on reparative justice and criminal justice reform and build additional strength in racial justice research and practice.]  [3:  The Program on Human Rights and the Global Economy (PHRGE) specializes in economic, social, and cultural rights and rights-based approaches to development with an emphasis on the promotion of human rights in the United States.] 


I. Oversight of Policing in the United States of America
In the United States, state, local and federal law enforcement agencies have historically and traditionally been resistant to external oversight of their operations.  They believe that it constrains their ability to investigate crime.[endnoteRef:4] Law enforcement officials have long rejected such oversight, especially by civilians.  They assert that law enforcement experience is required to assess whether they have met professional standards of accountability.[endnoteRef:5] This resistance is ill-founded, for proper civilian review of law enforcement activities can improve  relationships between law enforcement and the communities they police, enhance the safety of law enforcement officers, and ensure more effective performance.[endnoteRef:6] [4:  Sharon Fairley, Survey Says: The Development Of Civilian Oversight Of Law Enforcement Skyrockets In The Wake Of George Floyd's Killing, 31:2 Review of Law and Social Justice 283 (2022).]  [5:  Barbara Attard, Oversight of Law Enforcement is Beneficial and Needed, 30 Pace L. Rev. 1548, 1554 (2010).]  [6:  Mir Usman Ali, Examining the Accountability-Performance Link, 44 Public Performance & Management Review 523, 544-545 (2020).] 


Civilian oversight of law enforcement can take many forms.  It may involve de novo investigation of cases; auditing; review of decisions made by the policing agencies themselves; and/or appeals of police decisionmaking.  Civilian boards can perform adjudicative, supervisory, and /or advisory functions.[endnoteRef:7] Civilian oversight agencies, or COAs, may operate within the agency itself or be completely external to the agency.  Each approach entails benefits and drawbacks.[endnoteRef:8] For example, while each oversight function has a distinctive purpose, they are also overlapping and interdependent.  If a COA lacks a supervisory role, it cannot adequately modify law enforcement policies and behaviors.[endnoteRef:9]  [7:  Fairley, supra note 3, at 288-289 (describing the primary types of oversight functions: investigative bodies investigate police incidents independently from the law enforcement body and employ at least one professional investigator; review bodies review or monitor investigations of police incidents being conducted by the law enforcement agency; auditing bodies audit a sample of investigations of police incidents conducted by the law enforcement agency, rather than all investigations, or all investigations of a certain type; adjudicative bodies adjudicate specific disciplinary matters by making findings and recommendations at the conclusion of a disciplinary hearing or other proceeding; appeals bodies review outcomes of disciplinary investigations upon the request of either the complainant or the accused officer; supervisory bodies make high level policy and strategic decisions regarding police department operations; advisory bodies make recommendations to the law enforcement agencies regarding high level policy and operations strategies).]  [8:  Stephen Clarke, Arrested Oversight, 43 Colum. J.L. & Soc. Probs. 1, 11 (2009).]  [9:  Clarke, supra note 7, at 4.] 


II. Best Practices for COAs to Reduce Unlawful Violence Against Communities
The affected communities should play a central role in determining the specific types of oversight that are necessary for effective policing, rather than implementing a “one size fits all” approach.[endnoteRef:10] Oversight functions should be assigned to COAs based  upon community needs and purposes. For example, the oversight programs in large cities have historically followed an investigative model,[endnoteRef:11] although more recently, the review model has also seen use in  larger cities.[endnoteRef:12] In the review model, oversight agencies do not control investigations of allegedly violative police behavior, but rather review or monitor an investigation conducted by the law enforcement agency itself.[endnoteRef:13]  [10:  President’s Task Force on 21st Century Policing, Final Report of the President’s Task Force on 21st Century Policing, at 65 (2015) [hereinafter “President’s Task Force”].]  [11:  Attard, supra note 4, at 1551.]  [12:  Fairley, supra note 3, at 289.]  [13:  Fairley, supra note 3, at 288.] 


While the scope of review of COAs varies from agency to agency, the data suggests that bodies that primarily review are too often overly deferential to the law enforcement agency that nominally they are charged with supervising. Studies have shown that civilian oversight agencies charged with reviewing decisions of police agencies agree with the outcome of the law enforcement agency in 90% of cases; this leads to the perception of compromised oversight.[endnoteRef:14] Effective oversight requires independence from the law enforcement agency. Independence on the part of the bodies that investigate or review law enforcement activities can allow the oversight agencies to maintain a degree of impartiality and legitimacy in their activities.[endnoteRef:15]  When oversight bodies are internal to law enforcement agencies, they have a tendency to become “defensive of police and cynical about complainants.”[endnoteRef:16] Internal bodies might also be able to maintain their cultural independence from law enforcement, but may ultimately report to police leadership, who will make the final determination on any disciplinary action or policy recommendation, and may in some cases limit the scope of investigations.[endnoteRef:17] External review bodies that are outside of the law enforcement hierarchy avoid these problems, retaining greater independent authority to conduct investigations of police activities.[endnoteRef:18] [14:  Clarke, supra note 7, at 16.]  [15:  President’s Task Force, supra note 9, at 21.]  [16:  Colleen Lewis, Complaints Against The Police: The Politics Of Reform 65 (1999) (quoted by Clarke, supra note 7, at 5). See also Michael Weinbeck, Note: Watching the Watchmen: Lesosons for Federal Law Enforcement from America’s Cities, 36 William Mitchell Law Review 1306, 1314 (2010).]  [17:  Weinbeck, supra, note 15, at 1317-1318.]  [18:  Clarke, supra note 7, at 16.] 




III. Oversight and Trust-Building
Several authorities have suggested that effective civilian oversight requires successful public outreach. Increased community engagement and improved relationships with the communities served can lead to more effective crime-solving, for engagement empowers communities to assist law enforcement in criminal investigations.[endnoteRef:19] Oversight encourages communities to trust law enforcement by calling attention to police misconduct, particularly if it is shown that that oversight contributes to the reduction of that misconduct.[endnoteRef:20] Periodic reporting is one avenue by which the work of oversight agencies may be publicized, but by itself, it is not sufficient to develop the relationship with the community that helps to build trust.[endnoteRef:21] [19:  President’s Task Force, supra note 9, at 15.]  [20:  Weinbeck, supra note 15, at 1330.]  [21:  Attard, supra note 4, at 1559.] 


 Members of oversight bodies have experienced success communicating the results of their efforts to the public by sending representatives to attend public community meetings, and providing members of the public with information about their activities and the process by which oversight is conducted.[endnoteRef:22] Providing community members an opportunity to connect with COAs outside of the complaint process, which is, by necessity, time-consuming and impersonal, creates a more positive relationship between the agency and the community.[endnoteRef:23]  [22:  Clarke, supra note 7, at 31.]  [23:  Clarke, supra note 7, at 32.] 


Limiting outreach activities impacts the ability to obtain information on law enforcement misconduct beyond what is gathered via the formal complaint process. Limiting the number of channels by which the community can engage with the oversight process, and reducing opportunities for oversight bodies to be informed of community concerns can only increase resentment towards and decrease trust in law enforcement.[endnoteRef:24] In contrast, successful community outreach by citizen oversight agencies provides law enforcement with a chance to demonstrate neutrality and transparency in their decision-making, which is a cornerstone of developing community trust in policing.[endnoteRef:25]  [24:  Clarke, supra note 7, at 35.]  [25:  President’s Task Force, supra note 9, at 10.] 


By communicating the results of their oversight work, COAs can develop stronger relationships with the community, and enable the law enforcement agencies that they supervise to also build trust with the communities they serve.[endnoteRef:26] Oversight also gives citizens a voice into how they are policed, and provides a mechanism by which law enforcement can be held accountable for any violations of community members’ rights.[endnoteRef:27] While this input into policing practices may occur via most forms of oversight, oversight bodies that have supervisory or advisory powers will have more significant input into law enforcement policies and procedures, and potentially the ability to make, amend or revise those policies. This ability to make recommendations on law enforcement policies enables review bodies to propose corrections to behaviors that lead to patterns of misconduct by law enforcement agents.[endnoteRef:28] Oversight agencies should have the ability to create systems to track the success of their actions and report these metrics to the public, so that citizens can see how effective their systems of law enforcement are, and hopefully increase trust.  [26:  President’s Task Force, supra note 9, at 1.]  [27:  Open Government Partnership Global Report]  [28:  Clarke, supra note 7, at 24.] 


IV. Alternative Policing Strategies as a Means of Protecting Persons of African Descent from Unlawful Police Violence in the United States

Effective oversight practices are generally absent from policing in the United States, and hence there is little incentive for agencies effectively to monitor and hold accountable line officers.  We believe that changes in these policies would have an impact on endemic police violence. However, a more thorough-going reimagining of the function and purpose of policing in the United States would more dramatically affect anti-Black police violence.  Such a reconceptualization has long been called for by civil rights activists and policy-makers who address the rights of persons of African descent in the United States.  

The current public safety model in the United States deploys law enforcement as the first responders to any disruption of the public order, whether it be violent crime, homelessness, mental health crises, or traffic violations. In fact, police in the United States spend less than 5% of their time responding to violent crimes (defined as “assaults, gunfire, robbery, stabbings, murder, or person shot”).[endnoteRef:29] The guardian policing philosophy of public safety, a relatively new perspective on policing, deems law enforcement as performing primarily a crime reduction function.[endnoteRef:30] The guardian approach posits that many of the problems currently deemed policing issues should not fall to law enforcement, but rather that some other body could address them more successfully. While violent crime should always prompt a law enforcement response, several United States localities have begun to explore alternative methods of responding to some nonviolent public safety issues. In some cases  police are partnering with other entities to handle some nonviolent calls, and in other cases public safety policy makers have arranged to bypass armed police entirely in incidents of nonviolence. [29:  Barry Friedman, Disaggregating the Police Function, University of Penn law review V 169. No 4, 925, 950 March 2021.]  [30:  President’s Task Force, supra note 9, at 11.] 


For example, traffic enforcement constitutes the majority of incidents for state and local law enforcement, with police stopping more than 20 million motorists per year in the United States.[endnoteRef:31] Experts suggest that these stops are frequently pretextual.  They allow an officer to stop and question a driver  about a matter other than the purported reason for the stop, which often results in improper use of force.[endnoteRef:32] The majority of traffic stops do not require the intervention of law enforcement officers. Most stops can be resolved by issuing citations, by either unarmed monitors, or through technology, such as speed monitors and traffic cameras.[endnoteRef:33] Unfortunately, deploying automated traffic monitoring systems is restricted by National Highway Traffic Safety Administration (NHTSA) grants that help to fund the U.S. interstate highway system. The NHTSA issues between $500-600 million in grant money as part of the Highway Safety Grants program, but conditions written into the grants prohibit the use of these funds to “purchase, operate, or maintain an automated traffic enforcement system.”[endnoteRef:34] Since the grant funds make up a significant portion of the funding for highway systems, any restrictions or prohibitions written into the grant have the effect of setting traffic enforcement policy for the states that receive the funds.  [31:  Findings, THE STANFORD OPEN POLICING PROJECT, https://openpolicing.stanford.edu/findings/.]  [32:  Stanford Computational Policy Lab, An Analysis of Metropolitan Nashville Traffic Stop Practices]  [33:  10 Most Common Traffic Violations, COMMUNITY LEISURE (Nov. 27, 2019), https://www.communityleisure.org/10-most-common-traffic-violations/.]  [34:  See 23 C.F.R. 1300.13(c); 23 C.F.R. 1300.24.] 


The use of unarmed traffic officers has also reduced the violence that too often accompanies stops by armed police officers and that disproportionately affects people of African descent. Several cities have either adopted this model, or are working on proposals to begin using them.[endnoteRef:35] Many cities, including Boston, Massachusetts, use unarmed civilian parking clerks to enforce parking violations.[endnoteRef:36] This system can be scaled up to apply to most moving violations and other traffic offenses, making the deployment of armed police officers unnecessary. [35:  Cambridge Proposal: Let Unarmed City Employees Make Traffic Stops Instead of Police, CBS BOSTON (July 29, 2020), https://boston.cbslocal.com/2020/07/29/cambridge-police-officers-traffic-stops-proposal-city-employees/. (City councilors in Cambridge, MA have similarly proposed a measure that would let city workers take on traffic enforcement duties from Cambridge police); Sam Levin, California City Moves to Replace Police with Unarmed Civilians for Traffic Stops, THE GUARDIAN (July 15, 2020), https://www.theguardian.com/us-news/2020/jul/15/berkeley-police-california-unarmed-civilians-traffic-stops. (Councilmembers in Berkley, CA approved a reform measure calling for separate city department to handle parking and traffic enforcement).]  [36:  See Parking Clerk, CITY OF BOSTON, https://www.boston.gov/departments/parking-clerk.] 


While traffic stops represent a disproportionate number of police incidents and thereby increase opportunities for improper use of lethal violence by the police, law enforcement is also often, inappropriately, called to respond to individuals experiencing mental health crises.[endnoteRef:37] Most of these incidents could more effectively be addressed by civilian mental health specialists, especially as law enforcement officers often lack the specialized training necessary to properly and successfully resolve these encounters.[endnoteRef:38] Law enforcement officers generally respond to incidents through arrest, citation, or relocation, which, as experts have established, are not effective tools to respond to a person experiencing a mental health episode and often aggravate the crisis. Imposing fines and other penalties for incidents arising from mental health issues - which are often out of the control of the person experiencing them -imposes a burden on an individual who likely lacks the resources to address their illness.[endnoteRef:39] Imprisonment may also place further stressors on their mental health, which the American carceral system is ill-equipped to address.[endnoteRef:40] [37:  Doris A. Fuller et al., Treatment Advocacy Center, Overlooked in the Undercounted: The Role of Mental Illness in Fatal Law Enforcement Encounters 5 (2015); Amos Irwin & Betsy Pearl, Center for American Progress, The Community Responder Model: How Cities Can Send the Right Responder to Every 911 Call 7 (Oct. 28, 2020). (10-20% of police interactions are caused by person experiencing mental health crisis, with some estimates this is the cause of up to 38% of calls).]  [38:  Cambridge fatal police shooting raises questions about law enforcement and mental health, Radio Bos. (Jan. 26, 2023). (roughly a quarter of police shootings involve individuals experiencing mental health crisis, and such individuals are estimated to be 16 times more likely to be killed by police).]  [39:  Coalition on Homelessness, San Francisco, Punishing the Poorest 66 (2015).]  [40:  Laura M. Maruschak, Jennifer Bronson & Mariel Alper, Bureau of Justice Statistics, Indicators of Mental Health Problems Reported by Prisoners 2 (2021).] 


Cities seeking to address these issues have begun experimenting with alternative methods of responding to people with mental health issues.[endnoteRef:41] The Crisis Assistance Helping Out on the Streets program (CAHOOTS) Program, in Eugene, Oregon, is one of the most widely referenced approaches for responding to individuals in mental health crisis. CAHOOTS pairs medics with crisis workers to respond to calls, which are routed through the same emergency dispatch system that is used for police, EMS, and fire responses. This program, which is funded through the Eugene Police Department, is just one example of an alternative response to people in crisis. Similar programs exist in other states and municipalities: Albuquerque, New Mexico;[endnoteRef:42] San Francisco, California; New York City, New York, Portland, Oregon; and St. Petersburg, Florida[endnoteRef:43] and are examples of alternative methods of policing that reduce the need for armed responders, and more effectively address the needs of those in crisis. [41:  Nicholas Turner, We Need to Think Beyond Police in Mental Health Crises, Vera (Apr. 6, 2022).]  [42:  Murat Oztaskin, Sending Help Instead of the Police in Albuquerque, New Yorker, Feb. 4, 2023.]  [43:  Turner, supra note 42.] 


In sum, these relatively new alternative methods of responding to mental health crises and traffic stops have been proven successful. In San Francisco, the Street Crisis Response Team has been able to successfully resolve 56% of their calls on the scene, and only 12% of situations requiring their involvement result in involuntary psychiatric holds or some other undesirable resolution.[endnoteRef:44] By contrast, while many municipalities make training on how to respond to mental health crises available to their officers, when those officers respond to calls for people in mental health crisis, they often default to their basic training, and report feeling as if the situation has escalated to a point where lethal force becomes necessary.[endnoteRef:45] Having civilian mental health specialists respond to these incidents removes or severely limits the possibility of a fatal resolution to these calls. Similarly, allowing unarmed responders to address traffic violations reduces the likelihood of lethal force.  [44:  Street Crisis Response Team, Street Crisis Response Team (SCRT) December 2022 update.]  [45:  Jenna Russell, Keith Carnute was spiraling into crisis. Officer Tim Sorrell was trained to help., Bost. Globe (July 6, 2016).] 


V. Conclusion
Law enforcement must be reimagined and reconfigured if US police agencies are ever to diminish the lethal consequences that old modes of policing have had for communities of African descent and other subordinated communities of color in the United States.  Such a restructuring and repositioning should include more robust community involvement in oversight activities, and a reallocation of policing functions in favor of the “guardian” model in contrast to the “warrior” model of policing. While oversight has become more widely accepted in the wake of the 2020 George Floyd protests, police leaders across the country still vigorously oppose any form of civilian oversight; limiting the accountability of law enforcement to the constituencies that they serve. Oversight can lead to reforms that ultimately refocus law enforcement duties back to those core responsibilities of crime prevention, while alternative methods of policing can discharge those other public safety responsibilities to trained civilians. Recent events have demonstrated that in the United States, the current system of law enforcement is untenable, with law enforcement officers either failing to respond effectively to violent crime events,[endnoteRef:46] or responding to non-violent crime with unlawful deadly force. This system is in desperate need of reform, and we hope that you can draw attention to the necessity of making these improvements to the law enforcement system, a system that disproportionately affects Americans of African descent, who have been historically criminalized and targeted by law enforcement. [46:  Joe Hernandez & Jaclyn Diaz, The Police Response at Robb Elementary was a Failure, a Texas Official Says, NPR, June 21, 2022.] 


Respectfully Submitted,

Deborah A. Jackson
Deborah Jackson, Managing Director
Center for Law, Equity, and Race (CLEAR)
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Martha Davis, Faculty Co-Director
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