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The role of human rights norms in addressing the challenges arising from illicit financial flows 
The African Commission through the WGEI as well as the Working Group on Economic, Social and Cultural Rights has for many years been concerned about the challenges of Illicit financial flows (IFF) from the African continent, particularly in relation to the impact that it has on the realisation of fundamental rights of African peoples. The Commission in 2013 adopted Resolution 236 on illicit flight of capital from Africa, drawing attention to this challenge from an African human rights perspective and has since adopted a number of normative declarations on how to address IFF from a human rights perspective. This article considers the Economic Development in Africa Report 2020 of the United National Conference on Trade and Development (UNCTAD) which contains some of the most recent research on the challenges of IFF from Africa, and considers how the Commission’s soft law instruments can assist in stopping some of the gaps that allow IFF to continue.  
Economic Development in Africa Report 2020
The Economic Development in Africa Report 2020 entitled “Tackling Illicit Financial Flows for Sustainable Development in Africa” highlights the extent of the challenge of IFF from the African continent. According to the Report, Africa annually loses $50 billion through IFF, which in turn “strip government treasuries of needed resources for development expenditure.” It defines IFF as “financial flows that are illicit in origin, transfer or use; that reflect an exchange of value (instead of a pure money transaction); and that cross country borders.” The term “illicit” reflects that it goes beyond that which is illegal. In the view of the WGEI as expressed in the working draft of its Study on IFF, this would also include flows that facilitate, effect or arise from aggressive tax avoidance and tax evasion. 
The Report identifies “inadequate regulation of the financial system and capital account; trade openness in the context of weak regulation and poor governance; and poor institutional quality and excessive dependence on commodity exports” as some of the main causes of IFF. Importantly, according to the report, IFF does not only undermine the tax revenue of the government which it would use for development, but additionally also undermine systems of governance and transparency and ultimately the foundations of democracy. According to the report “institutions are the primary channel through which IFFs negatively impact prospects for social and environmental sustainability.”
The Report advocates for stronger national policies, regulatory frameworks, data infrastructure and institutional and human resources capacity at national level in order to curb IFF from Africa. It also advocates for necessary reform of the global economic system. 
According to the Report, extractive industries is one of the sectors most affected by IFF in Africa, and it is reported that $40 billion of IFF is linked to extractive commodities. In identifies trade mis-invoicing as one of the major forms that IFF takes, with gold accounting for 77 percent of “under invoicing”. The Report notes that “[s]ome sources of IFFs, such as illegal logging, fishing and mineral extraction are closely connected with substantial environmental costs, as well as the impoverishment of individuals and communities that rely on those resources to sustain their existence.” 
The normative instruments of the Commission
The African Charter on Human and Peoples’ Rights in Article 21 recognises the right of all peoples to dispose of their wealth and natural resources, and that this must happen in the exclusive interest of the people. States are also enjoined to eliminate “foreign economic exploitation particularly that practiced by international monopolies.” There is thus a clear recognition in the African Charter of the human rights challenges associated with an undermining of peoples’ resource ownership. 
The Commission has adopted two normative statements on the responsibilities of States and other stakeholders to address the scourge of illicit financial flows from the extractive industries. The first of these was its Resolution 367 on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive Industries Sector - ACHPR/Res. 367 (LX) 2017. Resolution 367 expressed concern about the lack of transparency in terms of concessionary contracts, the exploitative basis on which the extractive industries operate and the loss of considerable amounts of revenue through IFF. It identified some of the channels of IFF as including “unduly long tax holidays, disadvantageous duty-free privileges and the exploitation by extractive companies and individuals of the loopholes in such legal regimes and licensing contracts.” 
The Commission requested States to take a number of steps to address IFF, including adopting or reviewing legislation in order to (a) require that licences are negotiated in line with international human rights and transparency standards; (b) ensure that financial terms of agreements are not exploitative; (c) that concessionary contracts are transparent and negotiated with the participation of communities; and (d) impose criminal and administrative accountability for corruption and misappropriation of public funds from the extractive industries. Importantly, the resolution further required States to impose obligations on companies operating in the extractive industries to disclose “the identity of shareholders and local partners, fully declaring profits they make from their operations in the host country and for publicizing all payments that they make to government in terms of the contract and applicable laws of the country.” Finally, the Commission called for regional cooperation among States to assess the commercial value of resources being exported and to fight IFF. 
The Commission also adopted State Reporting Guidelines and Principles on Articles 21 and 24 of the African Charter related to extractive industries. These Guidelines provide a framework for States not only to report to the Commission on their compliance with the African Charter, but also for structuring their national laws and regulations to ensure that their people benefit fully from the country’s resource wealth. In relation to IFF, the Guidelines provide a whole section on financial regulation of the extractive industries sector, requiring States to provide updates on financial or tax incentives given to companies, measures taken to renegotiate contracts that limit the ability of the State to collect adequate revenue, measures to combat corruption (which enables IFF). The Guidelines also explicitly addresses IFF by providing for States to report on “steps taken to address illicit financial flow through amendments to national tax laws and policies, rules on related party transactions, company laws and policies, banking laws and policies and laws and policies governing the financial services sector.”
The Guidelines also drew on the Resolution 367 in requiring States to report on “Provisions laying down administrative, civil and criminal liability for violations of applicable human rights, responsibility on fiscal obligations and transparency and other national legal obligations.” 
The Guidelines additionally set out the responsibilities of companies, as including a positive duty on companies to comply with “fiscal responsibilities and transparency obligations including disclosure of identities of owners, shareholders and local partners; fully declaring profits they make from their operations in the host country; disclosing financial terms of agreements relating to license fees, national and local taxes, custom duties, royalties and shares due to the government in terms of the contract and applicable laws of the country; and adopting measures to comply with requirements against illicit financial flow.”
Application of a human rights approach
Because the African human rights system provides for collective rights including in relation to the disposal of wealth, and in that it also provides for positive duties on individuals (which would include corporations), it provides a strong basis for the crucial legal and institutional reforms necessary to curb IFF. 
States, individually and collectively, remain the first duty bearers in relation to realising human and peoples’ rights under the African Charter, and therefore the main focus of the recommendations by the Commission on addressing IFF, is on States. 
Individually, States have the core obligation to ensure that the activities of corporations are subject to strong regulations which reflect the best interest of the people, and additionally to ensure good governance of the extractive industries and financial sectors. An important contribution of the human rights based approach is that it goes beyond policy directives, and also necessitates redress for instances of violations. Such an approach which lays down provisions on  administrative, civil and criminal liability for IFF is thus central to ensuring that where there have been loss through IFF these are not only recuperated, but the guilty parties are also held criminally liable. 
The Commission’s normative instruments also link the challenge of IFF to other human rights under the African Charter, including the issue of transparency, which is closely related to access to information as well as the participation of affected people. According to the UNCTAD report only 45 out of 54 African countries report trade data continuously, making it hard to fully grasp the extent of IFF, and therefore impacting on the right to access to information. 
The call of the Commission in Resolution 367 for collective State efforts should also be understood within the context of the African Free Trade Area Agreement, which provides an opportunity for States to stand stronger in assessing the commercial value of resources being exported, and in agreeing on collective policies and approaches to foreign trade and taxation, and additionally to put in place regional institutions to fight IFF. This collective engagement also provides an avenue for African countries to engage in international taxation reform, as proposed by the Report. The AU system not only allows for this, but the African Charter in Article 21 requires States to collaborate in this regard. 
Finally, while accountability for corporations under international law remains a matter which is yet to be fully resolved in the context of the ongoing process for a binding instrument on business and human rights, the Commission has confirmed that corporations do have both negative and positive human rights obligations under the African Charter, including fully declaring their profits, which is directly contravened by mis-invoicing, one of the major sources of IFF. 
From these considerations, there is thus an important role for a human rights based approach to addressing IFF. The rights of African peoples should be at the heart of national policies and laws to address IFF as well as be put front and centre in corporate practices, with strict accountability, including criminal liability being applied in cases of non-compliance. 

