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Child’s right to identity in alternative care!

Submission to the CRC Committee’s DGD on 16 and 17 September 2021

While ensuring quality care for children deprived of their families is important (article 20 Convention on the
Rights of the Child (CRC)), the preservation and access of the child’s identity — including name, nationality and
family relations (article 8 CRC) — is equally necessary when finding suitable care. When these dual goals are not
achieved, the lifelong impact for the child and the wider society, causes significant damage. It is therefore
imperative that those working in child protection, alternative care and adoption, give greater attention to the

child’s right to identity, noting that it is the gateway to accessing all other rights. Child Identity Protection hopes
that by focusing on the three DGD specific objectives, that link the provision of quality alternative care to
safeguarding the child’s right to identity, this submission will contribute to:

- the achievement of SDG 16.9 where by 2030 States provide legal identity for all; and

- ensuring that every child and later adult, that has been in care, has full access to their origins.
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Harms of care and abuse on
children in care, and measures
that ensure prevention,
intervention and access to justice,
accountability and suitable
reparation (specific objective 2)

1.1 Loss of children’s identity in alternative care

While a wide range of harm and abuse may occur when
children are placed in care, those related to the loss of the
child’s identity have received scarce attention, despite having
serious lifelong consequences. Such harm can arise when
children cannot grow up in their family of origin and are not
able to maintain a relationship with them and/or when there
is incomplete or falsified information about their family
relations, contrary to international standards.?

There are multiple examples of State-led initiatives or
abdication of their responsibilities that has resulted in such
contraventions, a few of which are noted below:

¢ gender discrimination related to birth mother status, as in
Australia,® Korea,* Ireland® and Switzerland.® These
examples show that decisions were at times enabled by
legislation such as secrecy provisions and/or lack of reflection
periods. Gender discrimination may also occur against the
birth father, such as in proceedings whereby his participation
is excluded, such as in the UK? or South Africa.8

¢ racial discrimination against indigenous and minority
groups as occurred for instance in Australia,® Canada'® and
Switzerland!! as well as against coloured children in the
USA.12

e poverty’® including when it leads to informal arrangements
where a child may be placed away from their families of
origin, where they may be at risk of being subject to slavery
or become involved in child domestic work.
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rThe most significant concerns that International Labour Office (ILO
has identified in these situations include “long and tiring working
days; use of toxic chemicals; carrying heavy loads; handling
dangerous items such as knives, axes and hot pans; insufficient or
inadequate food and accommodation, and humiliating or
degrading treatment including physical and verbal violence, and
sexual abuse.”?* ILO notes that “17.2 million children are in paid or
unpaid domestic work in the home of a third party or employer.”%>
Examples include the restaveks in Haiti'® and criaditasin
Paraguay.’

e political, economic or religious motivations.!® Political
motivations, such as the one child policy in China and enforced
disappearances during dictatorships in Argentina, Chile and Spain?®
have resulted in unnecessary separation. Economic motivations
may likewise drive children into care. As the funding of residential
care is invariably based on the number of children in the
institution, children may unnecessarily be drawn into these
settings, despite the great majority having at least one living
parent. This can occur for example when children are falsely
named “orphans”, and the process of “paper orphaning”, and/or
the promotion of “orphanage tourism”2 in facilities that are
usually located in popular tourist areas. The work of Terre des
hommes in Nepal to vindicate “paper orphans” is worth
mentioning.?! Religious motivations can also drive children into
care where these situations can stretch, or even rupture, original
family relationships, and the creation of a bond with a religious
leader may unduly modify the child’s identity. To illustrate,
according to a 2019 report “about 100,000 talibé children living in
boarding schools in daaras throughout Senegal are obliged by
koranic masters or marabouts to beg every day for money, for
food, for rice or for sugar.”??2 In Cambodia, thousands of children,
especially boys aged 10 and over, were placed in one of the 65
Pagodas as of 2014/2015.%3

e combination of the above factors, coupled with lack of access to
economic, social and cultural rights and a context of corruption has|
also resulted in for example, forced (and illegal) adoptions in
Guatemala.?*
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‘"It was here in Parkside | was given the
name "NUMBER FIVE". The number you
are given is what you answer to, it is

sewn on all your clothes, it is your locker
number and your bed and cell number.
| ceased being Alan and became
number five.” *Footnote 1

1.2 Current cases: access to justice, accountability and
suitable reparation

Restorative measures and accountability in alternative care
and adoption is vital, particularly when children are
unnecessarily separated from their families. Articles 9 and 25
CRC create broad obligations for the State to preserve family
relations for children separated from their families, where
article 8(2) CRC creates a responsibility to re-establish missing
elements of the child’s identity including in family relations.

Where there has been an undue separation of the child from
his or her parents, family reunification and reintegration
should be encouraged (10(1) CRC) when in the child’s best
interests.?> Arguably, the benefits of having a family can only
be achieved if the child knows who their family relations are,
as outlined in article 8(1) CRC in their right to identity, which
assumes that Civil Registration and Vital Statistic (CRVS)
systems are functioning well. If the child cannot and does not
know who their family relations are, then family reunification
is virtually impossible (see section two).

In practice, restoring the child’s original identity through
family reunification requires further efforts. The issue of
reintegration is often missing from national legislation and
policy, with ineffective practices such as failure to address the
reasons for initial separation and inadequate post support
services. International efforts such as the 2022 Annual Day on
the Rights at the Human Rights Council dedicated to family
reunification as well as inter-agency collaboration that led to
the Guidelines on Children’s Reintegration,?® should
contribute to building the child’s identity through these
efforts.

At a regional level, the ECtHR has provided helpful
jurisprudence. For example in 2020 it ruled, that there was a
violation in right to privacy, when the Norwegian child
protection authorities did not facilitate contact with the
family of origin, nor did they provide adequate support to
them while the child was in alternative care. The lack of social
contact with the birth family was one factor that led to the
decision to remove their parental authority and led to the
adoption of the child. The ECtHR held that the child
protection authorities were responsible for the family
breakdown and failed its duty to promote family
reunification.?’ The Inter-American Court of Human Rights
has provided remedies to re-establish the child’s identity, for
example, requiring that Guatemala adopt all necessary and
adequate measures to facilitate the restitution of family ties
between Osmin Tobar Ramirez and his parents, as well as
modify Osmin’s birth certificate to reinstitute legal family
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aa national level, Cambodia has undertaken an initiative in this\
direction, with a 2015 Action Plan for improving child care, with the
target of safely returning 30 per cent of children in residential care
to their families during 2016 - 2018.2° Paraguay has also recently
introduced a law that promotes the maintenance of family ties,
although its full implementation still remains a challenges.3°

1.3 Past cases: access to justice, accountability and suitable
reparation

In past situations of abuse in alternative care related to the child’s
right identity, particularly when mass numbers are involved,
different challenges may exist, to accessing justice, accountability
and reparation, related to the scope of State’s responsibility. The
discovery of missing or falsified information related to a child’s
identity is likely to occur when the child is perhaps an adolescent or
as an adult. In such cases, the statutes of limitations may apply
and/or existing international, regional and national frameworks
may not have been in force at the time of the breach. Such legal
challenges, may be exacerbated with issues such as lack of political
will, limited pathways to justice and a culture of impunity. Practical
realities may mean that even the existence of DNA database
cannot resolve situations as records may not have been preserved
and in some situations, even (purposefully) destroyed.

In response to gross occurrences of abuse including deprivation of
identity, national enquiries such as in Australia, Canada, Ireland,
Scotland, Spain, and Switzerland have been set up. The outcome
and recommendations from these enquiries vary in degree, noting
that apologies, memorialisation processes, reparation and non-
recurrence measures are key responses.

The UN Special Rapporteur on the promotion of truth, justice,
reparation and guarantees of non-recurrence (UN SR on
transitional justice) has provided a comprehensive report on the
design and implementation of apologies (e.g. motivation,
acknowledgement and truth, timing, preparation the apology, after
the apology: follow through, non-recurrence and reconciliation)
that is helpful for past abuses in alternative care.3! The formal
apologies of the Australian government for forced adoption
practices of single mothers32 and treatment of indigenous
peoples,3 including the establishment of victim’s fund are a
promising practice. Similar political will was shown for the
“Forgotten Australians and former child migrants, collectively
known as care leavers” including the introduction of a new Find
and Connect service.3

Switzerland provides another promising practice, where formal
apologies have occurred and significant funds have been dedicated
to research addressing the coercive practices of the past and
present, such as the study on coercive measures for welfare
purposes and out of home placements, which led to the Federal
Act on Compulsory Social Measures and Placements prior to 1981
(CSMPA), effective on 1 April 2017.
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fThe Amacker study on “Private and public actors in out-of- \

home child care processes” will contribute to knowledge on
the role of financial and supervisory frameworks in coercive
decision in all out of home placements including residential
care. The formal apology by SOS Children’s Villages in 2021 in
response to failures in safeguarding and governance likewise
moves in the right direction of reparation.3

Despite such efforts, additional responses to situations of past
abuse must be developed. For instance, States should
systematically implement memory processes. The UN SR on
transitional justice’s 2020 report3® in this context is helpful as
it outlines the importance of archives and ensuring access
(paras 70 to 73). This is particularly relevant in the case of
Ireland where following the enquiry into Mother and Baby
Homes, certain records of victims and witnesses were
destroyed to ensure anonymity, which will significantly limit
the fulfilment of the right to identity.3” German authorities,
have in contrast, opened the archives of the Stasi (the Ministry
of State Security of the former German Democratic Republic)
as a promising practice to ensure open access.3® States should
likewise be cautious in applying General Data Protection Rules
(GDPR) to withhold “mixed data” from children about their
personal identity information in alternative care.?® It seems
that governments such as those in the UK are narrowly
interpreting article 15(4) GDPR so that children (and later
adults) cannot fully access their rights to identity and know
their origins when mixed data is involved — which can
potentially affect the 30,000 children that enter care each
year.%0

In responding to past abuses, States should equally be working
towards the elimination of impunity for abuse in alternative
care and adoption. It is of vital importance that strategic
litigation and the promotion of access to justice by survivors,
including the lifting of statute of limitations be encouraged. A
promising example in this context occurred in Guatemala and
the criminal prosecution of human trafficking for illegal
adoption purpose and the different strategies implemented to
fight impunity.* Itis also important that States invest
significant resources in preventing the recurrence of such
abuses, which includes the introduction of frameworks that
uphold human rights as foundational step.*?

Through a grant of the Swiss National Foundation, Child
Identity Protection is currently working with the University of
Geneva and other experts to evaluate coercive decision
making in foster care, and where possible adoption, in
Switzerland through the lens of international standards. The
results of this research should be helpful in providing concrete
examples of how States can effectively meet the child’s
identity needs and tackle the issues raised beforehand.
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Preventing family
separation, through
enhanced prevention and
gatekeeping initiatives
(Specific objective 4)

2.1 Improve access to civil registration and vital
statistic systems for families at risk of separation
Families that cannot access CRVS systems are likely to be
the same that are at risk of separation, due to lack of access
to basic services and pervasive discrimination. Notably, it is
widely accepted that children born in rural areas from
underprivileged backgrounds and whose mothers may have
a low level of education are less likely to have their births
registered.*® For example, UNICEF notes that around three
million children in Latin America and the Caribbean do not
have birth documents as “the registration process in a
number of countries lacks sensitivity to indigenous peoples’
culture and tradition. The cross-border ‘nature’ of
indigenous communities adds to these obstacles. Urban-
rural differences also mask deeper underlying disparities,
mainly related to poverty.”#* Further obstacles to birth
registration occur in countries such as Uzbekistan, where
registration costs money, in Indonesia where a marriage
certificate is required, and in Bhutan where a child of
unknown father cannot be registered.*> In Malaysia, like
other countries, other factors include cumbersome
administrative procedures for birth registration, and
difficulties in obtaining birth certificates for children who
are refugees or born from undocumented migrant workers,
who do not seek birth registration due to fear of arrest.®
States should therefore address the underlying obstacles to
accessing CRVS systems as a preventative measure to avoid
risk of separation.

2.2 Anonymous abandonment of children

Children without an identity at birth include those who are
abandoned and eventually placed into care. The magnitude
of this situation is currently unknown as worldwide
statistics do not exist — although outdated information is
available.?” In practice, abandonment is where parents
leave the child without any identifying information about
the child’s “family relations”. When this occurs, compliance
with the right of the child to identity through access to his
or her origins is almost impossible. For example, certain
countries authorise such practices, allowing anonymous
childbirth such as in France and Luxembourg (e.g. naissance
sous X) or USA (e.g. safe haven laws)*® or baby boxes (e.g.
Austria, Belgium, Czech Republic, Germany, Japan, Hungary,
Italy, Latvia, Lithuania, Poland, Portugal, Republic of Korea,
Slovakia, Switzerland).




So | don't know where | originate from

... | don't know and obviously my
children and grandchildren will have
the same problem you see it goes down
in generations.

(Female, 64) ** (Footnote 1)

These practices facilitating anonymous abandonment are contrary
to international standards, for example para 42 of the UN
Guidelines which states that “when a child is relinquished or
abandoned, States should ensure that this may take place in
conditions of confidentiality and safety for the child, respecting
his/her right to access information on his/her origins where
appropriate and possible under the law of the State.”

Instead of proactively creating frameworks allowing anonymous
births, States should be encouraged to abolish such initiatives and
set up confidential births as recommended by the CRC Committee
to Austria (2020),%° Korea (2019)*° and France (2016).°* One
promising practice in Germany occurred with the introduction of
law on confidential births and how children can access their
origins.>2 As a measure of first resort, States should importantly b
encouraged to support families in their caregiving role to prevent
the abandonment of children, in addition to systems that allow fo
confidential births.

2.3 Support services to prevent anonymous abandonment
and/or unnecessary separation and facilitate access to
origins

A number of States have introduced effective practices to prevent
abandonment and give support to young mothers, noting that
early intervention are cost effective, as seen for example, in many
East European countries.>® Improving access to health and other
services as well as having specialist workers in maternity units,
when a child is born with a disability, has also supported parents
in their caregiving role (paras 9 and 10 UN Guidelines) as
illustrated by the services at Angkor Wat Children’s Hospital in
Cambodia.>

Specific services to accompany children and adults searching for
their origins should also be developed. For example, the French
National Council for Access to Personal Origins (CNAOP)>®> was
created in 2002 to collect and conserve information on the
identity of birth parents and the child’s history. It has a duty to
search for the biological mother and to obtain her consent should
the child request information about his or her origins. Support
services for mothers in hospital have been developed over the Ias]

few years. In 2019 the report indicates that “297 people have had
access to the identity of at least one of their birth parents through
the CNOAP.” The “Filiation centre” has also been set up in Belgium
to provide support to those searching for their origins.>®

Explore innovative approachea
to alternative care for children
in particularly vulnerable
situations, such as
humanitarian contexts and
migration (specific objective 7)

Children in emergency situations, including unaccompanied and
separated refugee and migrant children,>” may be deprived of
their identity. For example only 45% of children born in
Donetska and Luhanska (Non-controlled Government areas,
NCGA) and around 12% born in Crimea have obtained a birth
certificate issued by the Ukrainian Government.>® All children
born in NGCA receive birth certificates by de facto authorities
but these are not recognised by the Ukrainian Government.
While procedures exist that allow children from the NCGA to
obtain birth certificates, the steps are cumbersome, expensive
and not fully implemented.> Significant expenses occur for
parents to get certificates approved by the courts related to
travel/overnight stay in the GCA. Further in some countries, the
conditions of the child’s registration in receiving or transit
countries do not always respect their rights. For example
thousands, including children, with Mexican nationality born in
a country other than Mexico do not have a birth certificate due
to cumbersome administrative procedures and costs.®°

Moreover, when a child arrives in a new country, there may be
inadequate mechanisms in place that facilitate an immediate
search for information concerning family background - when
safe to do so. Paragraphs 162-167 of the UN Guidelines provide
helpful orientations on what should be recorded and how family
reunification should occur in emergency settings. Without these
family tracing and reunification (FTR) services in place, renewed
contacts with the family may be challenging.! It may also be
the case that CRVS systems are not able to communicate with
each other in cross-border situations, where birth and identity
documentation may not be recognised in another country.®?

UNHCR’s Best Interests Procedure Guidelines, Assessing and
Determining the Best Interests of the Child (UNHCR BIP
Guidelines)®3 launched in 2021 is an extremely important tool
for assessing and determining the best interests of the child in
these settings. It is filled with importance guidance notably
meeting the child’s identity needs including “sex, sexual
orientation, national origin, religion and beliefs, cultural identity
and personality.” In considering the child’s development and
identity needs, a strong emphasis is made on understanding the
child’s family environment, family relations and contacts. It is
likewise necessary that authorities in the different States
cooperate well in all cross border settings.




*| needed to talk about those good times
before the war. But the more | talked
about my father, the more | missed my
mother and little brother, too. | didn't
grow up with them. | felt as if | missed
that chance and would never get it again,
and that made me sad.” Ishmael Beah,
former child soldier

Still, armed groups deliberately set out to
change child soldiers' identitiesas a
means of cutting them from their
previous lives and reducing attempts to
escape. Often they do this by saying,
“*Now you are soldiers,” requiring them to
wear uniforms and other symbols of their
identity, and subjugating them through
brutality and control processes. ***
Footnote 1

The Convention of 19 October 1996 on Jurisdiction, Applicable
Law, Recognition, Enforcement and Co-operation in respect of
Parental Responsibility and Measures for the Protection of
Children provides a useful framework for such co-operation.
Switzerland has developed an aide memoire to encourage
cantonal authorities to consider the child’s best interests,
including family relations in these cross-border alternative care
placements.®*

FTR services may also be limited in how they can effectively apply
to children separated from their families and are recruited by
terrorist groups. The UN SR on violence against children notes in a
2020 report that “tens of thousands of foreign, Iragi and Syrian
children are being held in detention on suspected ISIS association
or terror-related offenses, or in camps. These children are
exposed to violence, due process violations and family separation.
Securing solutions for these children must be pursued in advance
or in parallel with efforts to facilitate repatriation.”®> According to
the Special Representative of the Secretary General for children
and armed conflicts in June 2020, “more than 7,000 children have
been recruited or used during conflicts.”®® When children belong
to such groups, their family existence is erased and they have a
new identity linked to the group. As described by a Dutch report:
“one of the aims of these training camps is to detach the very
young children from their families and to develop a feeling of
belonging to the group, in opposition to their individual
identity.”®” Work is needed to explore family reunification when
the identities of families of origin may have little meaning and/or
when families may have difficulties in accepting the children.

Children living in street situations are another example of
vulnerable circumstances, that children may be separated from
their families and often without legal identities. The Consortium
for Street Children has developed an excellent tool on how legal
identity can be established and its restoration for street children
in many countries.®®

Recommendations

» Civil registration and vital statistic (CRVS) systems should be set
up to include all relevant elements of the child’s identity :
- use of multilingual civil status forms (e.g. ICCS Convention no 16
and no 34)
safe and confidential communication between the civil
registrars in cross-border matters
preservation and access to information about origins, in
perpetuity
training of actors responsible for CRVS

o States should invest in support services to families at risk of

abandonment and those who cannot access CRVS systems,

including appropriate psychosocial support to prevent family

separation and access to all services

- Innovative support services to families with children with
“difficult” behaviour are also important to prevent unnecessary
separation.®®

e Greater investment into family reunification and reintegration,
including comprehensive training on importance of identity rights
(i.e. name, nationality and family relations), especially for children
who have been inappropriately placed in care and/or those
involved in armed conflict

* Encourage co-operation between States in cross-border matters,
including ratification of relevant Hague Conventions such as the
Convention of 19 October 1996 on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in respect of Parental
Responsibility and Measures for the Protection of Children

¢ For past abuse cases, States should:

- lift statute of limitations in cases involving children

- consider the importance of apologies and memorialization,
including archiving as outlined for example, in the work of the
UN SR on the promotion of truth, justice, reparation and
guarantees of non-recurrence
develop protocols for victims on available remedies, including
free counselling, mediation services, reparation including
financial compensation, training of actors, new laws etc.
introduce search for origins and family reunification initiatives
that are well resourced

¢ In order to benefit from the existing research on past abuses in
alternative care and adoption, a Global study centralizing the
lessons learned, should be developed to pinpoint:
Factors that lead to a successful research/enquiry
Measures that have been effective in holding States and other
actors accountable.
Prioritisation of recommendations, given resources
What is considered suitable reparation for the abuse in
alternative care, such as restoration of identity
Other areas that can benefit from lessons learnt, such as the
prohibition of the use of anonymous gametes in assisted
reproductive technology 7°

¢ Modification of child’s identity in alternative care should only
occur when in the child’s best interests, including into adulthood,
including in formal care situations such as kinship care, foster care,
kafalah, residential care, as well as adoption, etc.

¢ International standards, for example a general comment or
guidelines, should be developed to protect the child’s right to
identity (name, nationality and family relations) in alternative
care and many other themes
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