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Introduction


ODRI - Office against discrimination, racism and intolerance extend its gratitude for the privilege to address the Committee on the Elimination of Racial Discrimination on the First Draft of GR37.
I. Racial discrimination in the right to public health, including healthcare facilities, services, and goods (para. 11. Effect of racism and racial discrimination on physical and mental health at the micro-level and the macro-level)
1. ODRI celebrates the Committee's understanding on the impacts of racism and racial discrimination on mental health on people of African descent and other groups purview of the convention. 
2. However, we suggest that the Committee include an additional section highlighting the disproportionate impact of racism and racial discrimination – as manifestations of systemic racism- in mental health of people of African descent and other groups. As mentioned in the Agenda
 Towards Transformative Change (OHCHR), repeated racist micro aggressions and commonplace experiences of racism disproportionately impact people of African descent’s mental health, and have mortal consequences in interactions with law enforcement as first responders in mental health crises.

3. The cumulative impact of intersectional forms of discrimination and the consequences of systemic racism in mental health requires transformative measures and long-term concrete actions that provides support and rehabilitation with a comprehensive approach to people of African descent, and other groups within the purview of the Convention as an countability
II. Artificial intelligence, racism, and the right to health (Section B. Racial discrimination in the enjoyment of the right to health, para. 13; Section A. Legislative and policy related measures, paras. 41-43, and Section B. Private actors, paras. 54-56)
1. ODRI appreciates propound understanding of the potential risks to the right to health posed by the application of artificial intelligence on individuals and groups protected under the Convention.

2. The first draft correctly emphasizes in paragraphs 13, 41-43, and 54-56 how racial stereotypes can perpetuate racist technologies.
 Furthermore, it stresses the importance of inclusive data collection and analysis, encompassing the diversity of all identities protected by the Convention. The decision-making process of artificial intelligence should be sensitive to the unique experiences of indigenous peoples, people of African descent, castes, national or ethnic minorities, non-citizens, and other marginalized groups.

3. In light of these considerations, ODRI recommends the inclusion of a reference to the testing phase in the First Draft. The testing phase is pivotal in ensuring product and service quality while identifying and addressing potential problems and issues. To achieve this, it is advisable to involve diverse testers who will be directly impacted by the technology, including users, healthcare professionals, and individuals or groups protected by the Convention.
 

4. In paragraph 42, the Committee cites certain elements from the Assessment List for Trustworthy Artificial Intelligence (2020) by the High-Level Expert Group on Artificial Intelligence (AI HLEG) of the European Commission. However, it is crucial to also incorporate other elements of a human rights-based approach, such as promoting active participation, empowerment, and training of marginalized individuals. Additionally, the paragraph should highlight the importance of raising awareness about non-discrimination in the diverse landscape of technology providers, suppliers, investors, supervisors, shareholders, and other stakeholders.

5. The drafting of paragraph 43 assumes that artificial intelligence systems applicable to healthcare will only become a reality in the future. However, in practice, such systems have already been widely introduced. Therefore, it is imperative to include in the paragraph that States should regularly review and assess existing technology to identify, address and eradicate any biases that might currently be unknown to us.

III. Racial discrimination in the right to control one’s health and body (Section C, paras. 17-22)

6. The First Draft demonstrates a profound understanding of the detrimental impact of racism on sexual and reproductive rights. The document addresses multiple and intersecting forms of racial discrimination, specifically focusing on forced sterilizations (paragraph 21) and unsafe abortions (paragraph 22). However, ODRI suggests that the Committee should include an additional section concerning other medical interventions that, guided by racial prejudice, might infringe upon the right to control one’s health and body. These interventions include seclusion, shackling, physical, mechanical, and chemical restraints, forced medication, conversion therapies, obstetric violence, forced cognitive and electroconvulsive therapies, scientific research, overmedication, and other medical interventions carried out without the informed consent of the individuals affected. Such an inclusion aligns with the Committee's previous efforts, which raised concerns and issued recommendations regarding the use of prescribed psychotropic drugs on African descent children in foster care
, non-consensual psychiatric treatment and other restrictive practices imposed on racial and ethnic minorities in mental health services
, and the disproportionate use of restraint, seclusion, and medication against Afro-Caribbean individuals
.

IV. Accountability (Section D, paras. 57-61)
7. The First Draft highlights the significance of access to remedies for all victims of racial discrimination. To enhance the text, it is essential to reference some of the barriers faced by such victims. ODRI has extensively monitored case-law related to racial discrimination in healthcare through judicial, non-judicial, and non-State-based grievance mechanisms, revealing instances where these adjudicatory organs lack the necessary knowledge, skills, and attitudes to properly address cases involving the right to health from the perspective of racial discrimination. For example, ODRI has identified cases in Europe where irregular migrants and asylum-seekers have raised claims of alleged violations of the right to mental health due to expulsion and deportation orders or entry bans impacting them and their relatives. Administrative and judicial bodies, in such cases, have discredited their allegations, as the individuals are only allowed to present evidence and arguments related to the risks of non-refoulement and the proportionality of interference with the right to family life. Moreover, the principle of non-refoulement has been deemed inapplicable when defendants are considered dangerous to security by administrative officers. Similarly, in Latin America and Europe, cases involving the violation of the right to health have been brought to administrative and judicial authorities applying consumer law and privacy regulations. In these instances, such organs impose high burden-of-proof standards that hinder accountability. Given these observations, it is crucial to emphasize standards related to barriers to access to justice that adversely affect victims, including the burden of proof, limited access to legal aid, the level of trust in these bodies, and the limited availability of reparations. 

8. This emphasis would align with previous reasoning from Committee, along with other international human rights mechanisms, has rightfully emphasized,
 in cases of racial discrimination, the burden of proof should not rest solely on the victims. Instead, depending on the specific circumstances, the burden of proof may be reversed, distributed, or shifted towards the companies accused of engaging in discriminatory practices. In such cases, a valid claim must be presented with reasonable indications of discrimination2. This approach ensures a more balanced and fair assessment of the allegations, holding accountable those entities that may have perpetuated discriminatory actions in healthcare
.
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